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IN THE 


States (Umirt of Appeals 

DISTRICT OF COLUMBIA. 

No. 9797. 

- + - 

Bennett E. Meyers, 

Appellant, 

v. 


United States of America, 

Appellee. 

Appeal from the District Court of the United States 
for the District of Columbia. 

♦ - 

BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal to review a judgment of conviction 
entered by the District Court of the United States for 
the District of Columbia for subornation of perjury in 
alleged violation of Section 22-2501 of the District of 
Columbia Code. 

The jurisdiction of this Court is based on Title 28, 
Section 225, U. S. C. 

Statement of Case. 

The indictment upon which appellant was found guilty 
of subornation of perjury contains three counts of perjury 
against one Bleriot H. Lamar re (Counts 1, 3 and 5) and 
three counts of subornation of perjury against appellant 
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(Counts 2, 4 and 6), all under Section 22-2501 of the 
District of Columbia Code. 

The indictment alleges that by Senate Resolution 71 
of the Seventy-seventh Congress and by Senate Reso¬ 
lution 46 of the Eightieth Congress, the Senate created 
and continued in existence a special Senate Committee 
to Investigate the National Defense Program. It further 
alleges that on April 19, 1947, the full committee created 
a subcommittee, presided over by Senator Homer Fergu¬ 
son, to investigate matters relating to the procurement of 
aircraft and aircraft material and parts; that on October 
4 and 6, 1947 such matter was being investigated by the 
subcommittee, that it was a matter in which the law au¬ 
thorized an oath to be administered and with respect to 
w’hich the subcommittee had jurisdiction to investigate and 
examine witnesses and that the subcommittee was a com¬ 
petent tribunal, and that Senator Ferguson was a com¬ 
petent and proper person to administer an oath (App., 
pp. 2-3). 

Count 1 charges that Lamarre committed perjury before 
the subcommittee on October 4 and October 6, 1947, in that 
he falsely testified that appellant “was not financially in¬ 
terested in or connected with the Aviation Electric Cor¬ 
poration of Dayton and Vandalia, Ohio” during the years 
1940 to 1947, inclusive. Count 2 alleges that appellant 
suborned the perjury thus described on July 11 and 
October 3 and 4, 1947. 

Count 3 charges that Lamarre committed perjury in 
falsely testifying that a certain Cadillac automobile “had 
been purchased for the personal use of Bennett E. Meyers 
or for the use of the said Corporation.” Count 4 alleges 
that appellant suborned the perjury thus described on 
July 11 and October 3 and 4, 1947. 

Count 5 charges that Lamarre committed perjury before 
the subcommittee by testifying falsely on October 4 and 
6, 1947 that the cost of redecorating an apartment of 
Bennett E. Meyers in the approximate amount of $10,000 
“was a gift from himself, Bleriot H. Lamarre.” Count 6 
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alleges that appellant suborned the perjury thus described 
on July 11 and October 3 and 4, 1947. 

The indictment was returned on December 19, 1947. 
Upon arraignment a few days later, Lamarre pleaded 
guilty to Counts 1, 3 and 5, charging him with the perjury 
above described. Imposition of sentence on Lamarre was 
deferred, first pending a probation report, and then pend¬ 
ing the result of the trial against appellant. These defer¬ 
ments obviously contemplated that Lamarre would be¬ 
come the government’s principal witness against appellant, 
and were designed to afford Lamarre an opportunity to 
receive a reward if his testimony should result in appel¬ 
lant’s conviction. As this brief is being written, Lamarre 
has not yet been sentenced. 

On January 17, 1948, appellant moved to dismiss this 
indictment and a companion indictment in which appellant 
alone was charged with perjury arising out of his own 
testimony at hearings of the alleged subcommittee in Octo¬ 
ber and November, 1947. The motion raised various 
points (referred to later in this brief), establishing the 
insufficiency of this indictment on its face. Appellant at 
the same time made motions under Federal Criminal Rule 
No. 16 for permission to inspect testimony, upon which 
the indictment for perjury against him was based, and the 
testimony of Lamarre, upon which the alleged perjury of 
Lamarre, which in this indictment he was charged with 
suborning, was based. The testimony of Lamarre on 
October 4 and October 6, 1947 had been given in executive 
or secret session, at which only Lamarre, government rep¬ 
resentatives, lawyers for the committee and stenographers 
had been present. It had been taken stenographically. 
Transcripts were available. The trial judge denied de¬ 
fendant’s motion to inspect Lamarre’s testimony (the basis 
for this indictment), but granted his motion to inspect his 
own testimony upon which the perjury indictment against 
him was based. Thereupon, the two indictments, which 
up to this point had been treated together and had been 
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assigned for trial on the same date, were separated. The 
appellant, the day after his motion for inspection of 
Lamarre’s basic testimony was denied, was ordered to 
trial first on this subornation indictment, while the perjury 
indictment, in which he was permitted to inspect the testi¬ 
mony (his own), was set down for a later date.* Appel¬ 
lant filed an affidavit of prejudice against District Judge 
Holtzoff and a motion to disqualify, which was denied, 
Judge Holtzoff proceeding to try the case. 

On February 24, 1948, appellant was placed on trial on 
these charges that he had procured Lamarre to commit 
the perjury described in the indictment. He had been 
denied the right of access to, or inspection of, the transcript 
of Lamarre’s testimony which he was thus accused of hav¬ 
ing suborned, upon the argument that this testimony was 
“confidential to the committee” (App., p. 14)! The trial 
was concluded on March 13, 1948. The judgment appealed 
from was entered on March 15, 1948. 

The Transcript of Lamarre’s Basic Testimony of 
October 4 and 6,1947. 

On the second day of the trial, appellant’s counsel finally 
secured access to the transcript of Lamarre’s basic testi¬ 
mony, which had up to this point been denied appellant. 
This was accomplished in the course of objections by ap¬ 
pellant’s counsel to the government’s attempt to prove the 
allegedly perjurious testimony of Lamarre, not by means 
of the stenographic transcript at all , but by means of a 
summarization of the testimony by one Rogers who, as 
counsel for the alleged subcommittee, had been one of the 

* Indictment #1414-47 (the present one) set down for Febru¬ 
ary 24, 1948, #1413-47 in which appellant is charged with per¬ 
jury on same transactions in three counts described in identical 
language with Counts 1, 3 and 5 here—set down for March 11, 
1948. Then by order of Holtzoff, J., ordered to follow present 
trial. Order vacated when appellant moved to proceed under it 
following the trial here in question. (Tr. Mar. 13 and 15.) 
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interrogators of Lamarre at the secret sessions before 
which Lamarre had purportedly testified as described in 
the indictment. Up to this point, and at the hearing on 
appellant’s motion to inspect this basic testimony under 
Rule 16, it was the evident purpose of the prosecution to 
prevent defense counsel from seeing what Lamarre had 
actually said. Hence the attempt to prove this basic testi¬ 
mony without producing the transcript, by the evidence of 
an interrogator who admittedly did not “remember exactly 
the substance of the testimony” (Tr. 163; App., pp. 37, 
58-61). The trial judge felt obliged to inquire whether 
the prosecution did not intend to offer the transcript of 
Lamarre’s testimony. The answer was 

“It will be available, your Honor, but this witness 
was present and heard the testimony” (Tr. 159; App., 
p. 33). 

The following colloquy occurred: 

“The Court: Well, how are you- 

Mr. Fay: He can answer the question whether or 
not questions were asked of the witness and the wit¬ 
ness gave answers. 

The Court: Yes, I am going to allow the question, 
but I am propounding a question to you whether 
you expect to offer the transcript. 

Mr. Fay: Later on, sir, but not through this wit¬ 
ness. 

The Court: I understand that before you close 
your case you will offer the transcript. 

Mr. Fay: It is anticipated that the transcript will 
be in evidence” (Tr. 159; App., p. 33). 

Thereupon, the United States Attorney was permitted, 
over continued defense objections to indulge in the bizarre 
procedure of having the witness testify, in summary 
fashion, that Lamarre had given testimony before the al¬ 
leged subcommittee on certain subjects (Tr. 160-1; App., 
pp. 34-35). It is important to note that up to this time the 
defense attorneys had never seen the transcript and were 
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in no position to judge the accuracy of Rogers’ testimony 
as to what Lamarre had said. There followed another 
colloquy between the Court and counsel at the Bench, and 
finally appellant’s counsel was permitted to see the tran¬ 
script (Tr. 161-3; App., pp. 35-36). 

The transcript was made by official court reporters. 
There was no claim or suggestion that it was inaccurate, 
or that it did not contain all of Lamarre’s testimony 
before the alleged subcommittee, upon which the charge 
of perjury in this indictment was based. Nevertheless 
over defense objections the witness Rogers was permitted 
to give his version of what Lamarre had said on the 
three subjects alleged in the indictment, despite the fact 
that he did not remember the substance of the testimony. 

The transcript, in its entirety, was subsequently intro¬ 
duced in evidence and is set forth in full in the appendix 
hereto pages 114 to 333. 

An examination of the transcript immediately discloses 
reasons, however reprehensible, for the prosecution’s re¬ 
luctance to make it available to appellant’s counsel and 
the attempt to substitute for its contents a purported 
summarization of them by a witness who did not even 
remember the substance of such contents. The transcript 
discloses that the perjuries as alleged in Counts 1, 3 and 5, 
which the defendant was charged with suborning, had 
never been committed at all. 

As to Count 1, the transcript discloses not only that the 
testimony described as perjurious had not been given 
but that Lamarre had testified to just the opposite. 

The transcript disclosed the following as to appellant’s 
alleged ownership of the Aviation Electric Corporation: 

“Mr. Rogers: So you understood all of the time 
that for all practical purposes he* owned the business, 
did you not? 

Mr. Lamarre: That is right. 


* The reference is to appellant. 
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Mr. Rogers: He put all of the money in and he 
owned all of the stock? 

Mr. Lamarre: That is right” (App., p. 142). 

And again: 

“Mr. Rogers: Therefore for all practical purposes, 
now to get back to my question, he was the owner 
of that business, was he not? 

Mr. Lamarre: You could say it that way, yes.” 

The interrogators at the hearings on October 4 and 
6 were attempting to prove from Lamarre, and Lamarre 
was stating, that Meyers was in fact the owner of the 
Aviation Electric Corporation. This was precisely the 
position of the prosecution at the trial relative to the 
financial interest in and connection with Aviation Electric 
Corporation, which the indictment charged Lamarre had 
falsely denied. 

As to the alleged perjury by Lamarre set forth in 
Count 3 relating to an automobile, the transcript disclosed 
that Lamarre had not testified at all on this subject on 
October 4 but that on October 6 he stated that he drove 
the automobile, the Company car, from Ohio to Washing¬ 
ton (App., p. 323); that the Company had this one car, 
purchased from the Capitol Cadillac Company, at the 
end of 1941; at one point, that he, Lamarre, was the 
only one who had access to this car, at another, that two 
other people, Curnutt and himself were authorized to use 
it; that this car had remained in Washington for a period 
of several weeks; that Meyers had access to it; that he 
had the keys to it, which he, Lamarre, left in General 
Meyers charge; that the car was kept in the garage along 
with Meyers’ car, also a Cadillac; that the car was bought 
and insured in the Company’s name; that he had asked 
General Meyers if he would buy the car for him; that he 
had done so; that General Meyers made arrangements for 
the insurance on the car and the Company paid approxi¬ 
mately $3,000 for it; that the Company sold it to one 
Curnutt for $1,400 in 1944; that the car was never in 
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appellant’s name, that it was in the Company name (App., 
p. 331); that it was sold when the witness decided the 
Company did not need a car further. 

The transcript disclosed that Lamarre had given no 
testimony whatsoever that the car had, or had not, (t heen 
purchased for the personal use of Bennett E. Meyers or 
for the use of the said Corporation”. There is not a word 
in this transcript of any testimony by Lamarre, false or 
true, that the car referred to had been purchased for the 
personal use of appellant or for the use of the Corporation. 

The transcript disposes also of the allegations in 
Count 5, wherein it is stated that the perjury by Lamarre 
consisted of false testimony that the redecoration and cost 
of redecoration of the u said apartment of Bennett E. 
Meyers was a gift from himself, Bleriot H. Lamarre.” 
Testimony on this subject appears at various points in 
Lamarre’s testimony before the Committee in the tran¬ 
script (App., pp. 117 to 325). 

In substance, the transcript of Lamarre’s basic testi¬ 
mony as to Count 5 discloses that the decoration item was 
paid for out of the funds of the Aviation Electric Corpora¬ 
tion ; that Lamarre never denied this fact nor did he volun¬ 
tarily state (except as a legal conclusion when harried by 
his interrogators) that it was a gift from himself person¬ 
ally. Indeed, the entire transcript of his testimony shows 
that Lamarre never had any funds of his own other than 
those drawn by him, in one way or another, as President 
and Treasurer of Aviation Electric Corporation. All of the 
basic facts w T ere fully explored by the interrogators and 
answered by Lamarre. As to Count 5, they add up to one 
thing: Properly or improperly, rightly or wrongly, the 
cost of decorating an apartment occupied by appellant, in 
the amount of approximately $10,000, was paid out of funds 
of the Aviation Electric Corporation, of which appellant 
had been the sole financial backer. Whether this trans¬ 
action, all of the elements of which were stated both before 
the alleged subcommittee on October 4 and 6 and at the 
trial, was a “gift” or not was a conclusion of law with 
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which Lamarre as a layman disagreed and finally with 
reluctance adopted. It is impossible on any reasonable or 
fair interpretation to torture this testimony into a state¬ 
ment as described by the indictment that the whole trans¬ 
action “was a gift from himself, Bleriot H. Lamarre” or 
that if it was, such a summarization was perjury. 

Evidence as to the Subcommittee Before Which 
Lamarre Testified. 

In other vital respects also the evidence for the prosecu¬ 
tion not only failed to sustain essential allegations of the 
indictment but completely contradicted them. The indict¬ 
ment alleges that on April 19, 1947, the Special Senate 
Committee to investigate the National Defense Program— 
the full committee—created a subcommittee which on 
October 4 and 6, 1947 was investigating matters within 
the scope of the authority delegated to it by the United 
States Senate. This, of course, was an essential allega¬ 
tion to support its necessary concomitant that the sub¬ 
committee was “a competent tribunal” within the meaning 
of the requirement of the perjury statute under which 
the indictment was brought. The evidence was directly 
contrary. The full committee never created or purported 
to create the alleged subcommittee. The subcommittee 
was appointed by the then chairman of the full committee, 
without any record of such appointment, and without the 
slightest evidence whatsoever of authorization by the full 
committee. This startling fact was developed during 
the testimony of Senator Brewster, chairman of the full 
committee, who testified (App., p. 82): 

“I do not want any implication that it (the subcom¬ 
mittee) was appointed by the Committee, it is ap¬ 
pointed by the Chairman. I want that to be under¬ 
stood.” 

Upon an objection by appellant’s counsel to an attempt 
by the prosecution to supply this deficiency by the testi- 
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mony of the attorney for the committee (who had been 
appointed to this position April 23, 1947), the trial judge 
suggested 

“no doubt there must be a resolution appointing the 
subcommittee. I think that should be introduced” 
(App., p. 24) 

and further: 

• I presume some action must have been taken 
designating a particular subcommittee, I mean some 
Committee action must have been taken designating 
a particular subcommittee” (App., p. 25). 

The evidence when the case was closed established that 
there was no such committee action at all. The indict¬ 
ment states that the original committee was created and 
continued in existence by Resolution 71 of the 77th Con¬ 
gress and by Senate Resolution 46 of the 80th Congress 
to investigate matters relating to the procurement of air¬ 
craft and aircraft material and parts. These resolutions 
were in evidence and are set forth in the special appendix 
to this brief. Resolution 71 conferred upon the Senate War 
Investigating Committee the broadest of powers “to make 
a full and complete study and investigation of the opera¬ 
tion of the program for the procurement and construction 
of supplies, materials, etc. in connection with the National 
Defense.” Resolution 46 of the 80th Congress specifically 
limited the broad authority conferred by Resolution 71 to 
“excessive profits, fraud, corruption, vraste, extravagance, 
mismanagement, incompetence and inefficiency in expendi¬ 
tures connected with the prosecution of the National De¬ 
fense Program for World War II.” The allegation of the 
indictment is that on April 19, 1947 a subcommittee cre¬ 
ated by a full committee was authorized to investigate 
matters “relating to the procurement of aircraft and air¬ 
craft material and parts”, which authority had been spe¬ 
cifically eliminated by Resolution 46. 

The prosecution offered in evidence all of the Resolu- 
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tions respecting the committee originally created by 
Senate Resolution 77, with one exception. This was 
Resolution 175 of the 77th Congress in 1941, which in¬ 
creased for the duration of the 77th Congress the Special 
Senate Committee from 7 to 10 members. This Resolu¬ 
tion 175 was never renewed nor again referred to in any 
of the reenactments. Appellant introduced in evidence 
Resolution 175 (Defendant’s Exhibit 15; App., p. 393) 
and Certificate of the Clerk of the Senate showing all of 
the appointments to the Special Senate Committee from 
the time of its origin in 1941 through 1947 (Defendant’s 
Exhibit 17; App., p. 333). This Exhibit, together with 
Resolution 175, and the absence of any extension of the 
provisions of the latter, were of the utmost significance. 
They show that beginning -with the 78th Congress and dur¬ 
ing the 80th Congress, the Special Senate Committee had 
reverted back to its original membership of 7 and that at 
the time of the purported appointments of the chairman 
and of certain other members of the alleged subcommittee, 
the committee already consisted of 7 members. There were 
therefore no vacancies on the full committee to which these 
appointments could be made. These attempted appoint¬ 
ments were not subsequently renewed. 

Defense Motion for Judgment of Acquittal. 

The startling disclosures from the transcript of La- 
marre’s testimony that he had not in fact made the state¬ 
ments attributed to him in the indictment to which, for 
reasons not directly disclosed by the record, he had pleaded 
guilty, standing alone, would of course change any con¬ 
templated plan of defense based upon an assumption that 
there would be at least some evidence that Lamarre was 
guilty of prejury, which the appellant was being tried for 
suborning. In the absence of such evidence and, more 
particularly here, where such evidence was even negated, 
it became the clear duty of counsel for the appellant to 
advise appellant, that there was no issue for him to meet 
with respect to Lamarre’s perjury and, that he should not 
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go forward and legally shadow-box with a charge that he 
had suborned a non-existent perjury. It was beyond his 
—or any other human—power to produce evidence, that 
according to all known law required appellant’s acquittal, 
stronger than, or as strong as, the official transcript of 
Lamarre’s testimony before the alleged subcommittee on 
October 4 and 6, 1947. This should have ended the matter 
then and there, for the short and simple reason that the 
prosecution had failed to prove, and the transcript of 
testimony showed that it could not prove, for it negated, 
one of the most essential elements of the offense charged. 
Appellant, however, was able in the course of the presen¬ 
tation of the case for the prosecution to go further than 
to demolish the basic charge of Lamarre’s perjury. 

Appellant was able to show from witnesses and evi¬ 
dence produced by the prosecution itself (with the ex¬ 
ception of defense Exhibits Nos. 15 and 17; App., pp. 393 
and 333), that there was no “competent tribunal”, before 
which the alleged perjury by Lamarre could have been 
committed, ever established or set up, as alleged and 
specifically described in the indictment upon which appel¬ 
lant was being tried. With the introduction, therefore, of 
the two Exhibits above referred to as supplements to the 
government exhibits respecting the alleged subcommittee, 
appellant rested his case and moved for a judgment of 
acquittal. 

Appellant’s motion for judgment of acquittal squarely 
raised as matter of law the insufficiency of evidence as 
to perjury by Lamarre as thus described in the in¬ 
dictment, the legality and competency of the commit¬ 
tee and the materiality of transactions about which 
Lamarre was interrogated before the alleged subcommit¬ 
tee on October 4 and 6, 1947, to any subject which the sub¬ 
committee was authorized to investigate or was, in fact, 
investigating on October 4 and 6, 1947. Appellant’s mo¬ 
tion for judgment of acquittal was peremptorily denied by 
the trial judge, who did not wish to hear arguments on 
any of the questions raised (Tr. p. 1914). 
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The Charge to the Jury and the Conduct of the Trial. 

Appellant seasonably presented requests for instruc¬ 
tions, some of which the judge stated he would give and 
others of which were denied forthwith. Appellant has 
reproduced denied requests in the appendix, pages 346 
to 357. Appellant objected to specific portions of the 
judge’s charge, which the judge refused to correct or 
change (Tr., pp. 2076 to 2091; App., pp. 380 to 390). The 
extent to which the Court in instructing the jury supplied 
deficiencies in evidence for the prosecution and deprived 
appellant of the fair and impartial trial to which he was 
entitled, by distorted and misleading comments on evidence, 
can only be measured by minute comparison of the charge 
with the evidence. At this point in the brief we shall at¬ 
tempt to point out only a few of the more glaring and 
obvious examples, as follows: 

1. Referring to the Senate Committee, the Court told 
the jury (Tr., p. 2063; App., p. 371): 

“In April, 1947, this Committee, as it had a right 
to do, created a subcommittee of which subcommittee 
Senator Ferguson was Chairman.” 

The evidence. There was no such evidence. The evi¬ 
dence was directly to the contrary. The committee 
never appointed the subcommittee at all. 

2. The Court told the jury (Tr., p. 2064; App., p. 372): 

“The transcript of the testimony given by Lamarre 
before the subcommittee appears (italics ours) to con¬ 
tain in one place a statement in response to a question 
that the defendant Meyers owned the Aviation Elec¬ 
tric Corporation, but later it appeared in the tran¬ 
script as the court recalls ' * * later in his testimony 
Lamarre made statements to the effect that there was 
no connection between the defendant Meyers and the 
Aviation Electric Company and that the defendant 
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had merely made certain loans to the Corporation 
which loans had been repaid * * *” (Tr., p. 2065; App., 
p. 3/2). 

“• * • and after saying that the defendant Meyers 
owned the Company Lamarre later said that there 
was no connection between Meyers and the Company 
and that Meyers had only really made certain loans 
to the Company which loans had been repaid.” 

The evidence. This is a distortion of the contents of 
the transcript of Lamarre’s evidence. The court reluct¬ 
antly informs the jury that this transcript “appears” 
to contain one reference by Lamarre to Meyers’ owner¬ 
ship of the Corporation. Actually there were two such 
statements appearing in the transcript (App., pp. 142 
and 143) and nowhere is there justification for the 
statement, twice repeated by the judge, that Lamarre 
ever said that there was no connection between Meyers 
and the Company. 

The prosecution from start to finish of the trial never 
pointed out, in spite of insistent demands by appellant’s 
counsel, any portion of the transcript which could be so 
construed. The prosecution was permitted by the judge 
over appellant’s objection to attempt to tailor Lamarre’s 
evidence to fit this indictment (Testimony of the witness 
Rogers: Tr., pp. 163-5; App., pp. 37-39) but on cross ex¬ 
amination when confronted with the transcript the wit¬ 
ness retracted and admitted (Tr., p. 168; App., p. 40): 

“A. Well, he said both ways. He said he was the 
owner of the stock. 

Q. Yes. A. * # • but he said, when we pressed him 
with questions, in view of the fact that Meyers had 
put up all the money and had given the stock in the 
company, for all practical purposes Meyers was the 
owner. 

Q. So that actually, as the testimony was left, he 
didn’t deny that Meyers was, in that sense at least, 
interested in the company? A. No. 
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Q. And in that sense at least financially interested 
in the company. A. That is right. 

Q. And he did not deny or state falsely in that 
sense that Meyers was connected with the company? 
A. No. 

Q. Did he? A. Well, I wouldn’t say ‘falsely’. I 
said that is what he said. 

Q. That is right—did not even state that Meyers 
was not connected with the company in these years? 
A. He didn’t use those words; no.” 

Rogers then testified that he had summarized Lamarre’s 
testimony in his direct examination, and after colloquy, 
stated as follows: 

“Q. Yes. Didn’t he say that to all intents and pur¬ 
poses he was the owner of it? A. He said, in view 
of the fact that he loaned all of the money, you might 
consider that he was the boss of it; but he owned the 
stock, and he, Lamarre, was the boss. 

Q. But he said in effect, also, that he was the owner 
of it, didn’t he—that Meyers, in practical effect, owned 
the company? A. Said you could say that. We 
pressed him because we didn’t believe it” (Tr. 171; 
App., p. 42). 

And again: 

“A. I said that he said that after this loan was paid 
off, that Meyers had no further interest or connection 
with that Company; that during the years 1941 and 
1942 he had loaned all the money to the Corporation 
that they had, so he was the sole creditor. 

Q. Well, he said, for practical purposes he was the 
owner? A. For practical purposes, he was; because 
he put all the money in, but he also said, if you read 
it, that Lamarre owned all the stock and Lamarre also 
said he was the boss. 

Q. Yes sure. So, that Lamarre did not say, in sum¬ 
mary, as you understood it, that Meyers had no con- 
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nection with the company? A. I never said he said 
that” (Tr. 173-4; App., p. 44). 

In its opening statement to the jury the prosecution 
had promised: 

“The evidence will show that he (Lamarre) did 
testify concerning the interest and connection of de¬ 
fendant Meyers with the Corporation * * * and that 
he said at that time he had no interest in it during 
those years” (Tr. 103). 

Thus the record discloses a promise by the prosecution 
that there would be evidence to support the charge of 
perjury in Count 1 an attempt to fulfill this commitment, 
temporarily succeeding, in the direct examination of the 
witness Rogers “summarizing” Lamarre’s testimony, 
utterly failing when the witness Rogers was confronted 
by the all important transcript of Lamarre’s testimony, 
and the deficiency supplied by the court instructing the 
jury as though the deficiency had never existed. 

3. The Court told the jury: 

“The government offered testimony by Lamarre 
tending to show that as a matter of fact all of the 
stock in the Aviation Electric Corporation was actu¬ 
ally and beneficially owmed by the defendant 
Meyers. • * * 

“The government also offered testimony by Lamarre 
and by Readnower and other witnesses tending to 
show the profits made by Aviation Electric Corpora¬ 
tion were paid over to the defendant Meyers by vari¬ 
ous means and various arrangements. * • • 

“There was further testimony of the expenses of 
the defendant Meyers, such as the cost of redecorat¬ 
ing his apartment, the purchase of a radio for him, 
the purchase of air-conditioning equipment for his 
apartment, were all paid for out of the funds of 
Aviation Electric Corporation pursuant to his direc- 
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tion. If you believe this and other testimony on this 
issue, you have a right to reach the conclusion that, 
as a matter of fact, the defendant Meyers was finan¬ 
cially interested in the Aviation Electric Corporation, 
and that any testimony given by Lamarre to the con¬ 
trary before the subcommittee was false” (Tr. 2066- 
2067; App., pp. 373-374). (Italics ours.) 

The evidence. There was no such testimony. The 
testimony was to the contrary as above pointed out. 

The Court had preceded that portion of the charge im¬ 
mediately above quoted by the following astounding defi¬ 
nition of the term “financially interested”: 

“* * * A financial interest in a corporation m,eans — 
or let me put it this way—to have a financial interest 
in a corporation means to be an actual beneficial 
owner of the stock of a corporation or have some 
other connection with the corporation whereby a part 
of the profits or capital of the company belongs to or 
is paid to the person who has the financial interest” 
(Tr. 2066; App., p. 373). (Italics ours.) 

4. The judge, in what he termed “a brief summary 
of the testimony as adduced by the government on this 
point”, told the jury: 

“It is further contended that Lamarrc had testified 
before the Senate Subcommittee that the cost of re¬ 
decorating defendant’s apartment at 2400 16th Street 
at an approximate cost of $10,000 had been a gift 
from him, Lamar re, to the defendant. The testimony 
of Lamarre on the witness stand in this case, as you 
will recall, was to the effect that the cost of re¬ 
decorating the apartment was in fact paid out of 
funds of Aviation Electric Corporation, and in cor¬ 
roboration of Lamarre’s testimony and on this point 
the government offered in evidence cancelled checks 
of the Aviation Electric Corporation paid to the 
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decorator, Neta Davis, and also offered the oral testi¬ 
mony of Neta Davis” (Tr. 2068-2069; App., p. 375). 

The evidence. Whatever the circumstances of the 
eventual adoption of the legal term “gift” as applied to 
the redecorating transaction, the transcript of his tes¬ 
timony before the alleged subcommittee makes crystal 
clear the fact that Lamarre there testified that the cost 
of redecorating the apartment was in fact paid out of 
funds of Aviation Electric Corporation. There could 
be no doubt or misapprehension on this point. 

It is doubtful if there can be found in the books a more 
viciously prejudicial and misleading distortion of testi¬ 
mony than the charge on this point. The Court makes it 
appear to the jury, at the end of a long and confused 
trial, that Lamarre’s testimony before the subcommittee 
as to the funds in this transaction was that these funds 
were from a source other than the Aviation Electric Cor¬ 
poration and that such non-existent testimony was there¬ 
fore different from the testimony of Lamarre at this trial. 
Reference to the transcript of Lamarre’s testimony will 
again demonstrate the utter falsity of such an inference. 
The judge does not stop with this, however, but proceeds 
to make one of his few, scant and ill-defined references 
to the legal requirement of corroboration in perjury cases, 
by stating that the government had corroborated Lamarre 
on this point! 

The above are but a few of the instances disclosed by a 
comparison of the charge with the evidence, by which this 
appellant was deprived of a fair trial. Nor was this the 
only method used in the conduct of the trial. 

No sustained or genuine attempt was made by the trial 
judge to confine the prosecution to the issues presented 
by the indictment, the first and basic one of which (aside 
from those relating to the status of the alleged subcom¬ 
mittee) was whether Lamarre had committed perjury 
as alleged in the indictment. Appellant was never tried 
evidentially on the charge of subornation of perjury. The 
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government introduced more than a hundred exhibits 
in the form of checks on the Corporation’s funds signed 
by Lamarre as President and Treasurer, bank state¬ 
ments and bank accounts of Lamarre and Mrs. Lamarre, 
cashiers’ checks bought by Lamarre and checks to 
appellant drawn by Lamarre—all on funds of the Avia¬ 
tion Electric Corporation. Most of these checks were 
admittedly in payment of loans made by appellant to 
the Corporation, about which at neither the secret nor 
public hearings of the alleged subcommittee had there 
been the slightest dispute or conflict of testimony. They 
were introduced for the vicious and prejudicial purpose 
of adding to an atmosphere of sinister and secret gain 
on the part of appellant, for which he has actually 
been convicted under the guise of subornation of per¬ 
jury. Efforts of counsel for appellant to confine the 
trial to the issues presented by the indictment were of 
no avail. After it was apparent that proof of essential 
elements of this indictment was lacking, the trial judge 
permitted the prosecution to proceed on the theory that 
appellant was an evil character, referred to, without the 
slightest interruption from the bench, as “that bird” who 
had been “living on the high profits from a corporation 
that he owns * * • while the boys were in the South 
Pacific sweating” (Tr., pp. 1943 to 1965, especially at 
1964; App., p. 363). 

“Well, yon people, you ladies here who had sons 
overseas, everybody sacrificed, and you had to use 
ration books and had to conserve on oil, everybody 
sacrificed but Meyers was living on the fat of the 
land and was he sent overseas to fight and bleed 
and perhaps die? Meyers was here living on the 
fat of the land.” 

When counsel for the prosecution in final argument, 
over objection by appellant’s counsel, stated that: 

“if the perjury had not been suborned by the de¬ 
fendant and committed by Lamarre we wouldn’t be 
here today.” 
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The court ruled “I think that is within the realm of 
permissible argument” (Tr., p. 2011; App., p. 363). 

Again counsel for prosecution was permitted to state 
(Tr., p. 2015; App., p. 364) that: 

“a verdict of not guilty would be the grossest mis¬ 
carriage of justice and would do the greatest of harm 
and would be an invitation for perjury and sub¬ 
ornation and * * * if you have perjury and suborna¬ 
tion running amuck, you might as well close up your 
courts * * * might as well close up your Legislature. 
* • * You have got a chance to on this evidence here, 
and a verdict of guilty should be given on it, to 
cleanse the Augean stable.” 

Following arguments for the prosecution along these 
lines which the Court refrained from correcting when they 
were made, appellant presented two additional requests 
for instructions (Nos. 77 and 78, App., p. 357), one of 
which asked that the jury be instructed that there was 
no charge of misapplication of Aviation Electric Corpo¬ 
ration funds involved in the case, the other of which 
was: 

“The argument of counsel for the Government as 
to the future consequences of a verdict of not guilty, 
should be completely ignored and disregarded by the 
jury. The jury should put that thought out of mind, 

and render a verdict on the evidence and the law.” 

% 

These met the same fate that had been accorded other 
attempts by appellant’s counsel to secure a fair trial on 
the issues of this indictment. They were peremptorily 
denied. 

Prior to these grotesque and fantastic proceedings, ap¬ 
pellant had been for a continuous period of nearly thirty 
years a member of the United States Army. He had 
enlisted therein as a private in World War I and by the 
time of his discharge in July, 1945, for medical reasons, 
which meant substantially that he had suffered a nervous 


21 


breakdown from overwork, he had risen to the rank of 
Major General. He had been, in November, 1945, awarded 
the citation of the Legion of Merit: - 

“For exceptionally meritorious service from 1 Jan¬ 
uary, 1942 to 28 March, 1943, as Executive Materiel 
Command and as Chief of Staff of Materiel Com¬ 
mand • • • brilliantly conceived and developed the 
system of production and planning controls making 
possible the present level of air-craft production * * 

The Distinguished Service Medal had been conferred 
upon him: 

“* * * for exceptionally meritorious service in the dis¬ 
charge of heavy responsibility from May, 1943 to 
July 1945. By his energetic drive and concentrated 
efforts he made an outstanding contribution to pre¬ 
paring the B-29 aircraft for combat; * * •” (Tr. pro¬ 
ceedings March 15, 1948, pp. 3 and 4). 

Appellant’s position of responsibility and high rank to 
which his distinguished career had brought him, the court 
considered to be, “an aggravating circumstance.” In the 
judgment of the court there were no substantial questions 
of law raised in the trial, and “the objections against the 
validity of the subcommittee almost border on the frivo¬ 
lous.” Appellant was therefore sentenced for a term of 
not less than twenty months and not more than five years, 
denied bail pending the prosecution of this appeal, forth¬ 
with deprived of his liberty and carted away to jail, where 
he has since remained. 

Statutes or Rules Involved. 

The relevant portions of the statute under which the 
Government proceeded in this case (Title 22, Section 2501, 
District of Columbia Code (1940 Edition) are as follows: 

“Perjury—Subornation of perjury. 

Ev.ery person who, having taken an oath or affirma¬ 
tion before a competent tribunal, officer, or person, in 
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any case in which the law authorized such oath or 
affirmation to be administered, that he will testify, 

* • • truly, * * * wilfully and contrary to such oath 

• * # states • • * any material matter which he does 
not believe to be true, shall be guilty of perjury; 
and any person convicted of perjury shall be pun¬ 
ished by imprisonment in the penitentiary for not 
less than two or more than ten years. * * *” 

Determination of questions involving the validity of 
alleged subcommittee and proceedings thereof require con¬ 
sideration of the following Senate Resolutions. Inasmuch 
as they are voluminous we are printing their full text in 
the appendix to this brief. We summarize them here: 

Senate Resolution 71 of the 77th Congress. This Reso¬ 
lution created the Senate War Investigating Committee 
in 1941 as a committee of “seven senators, to be appointed 
by the President of the Senate,” with authority “to make 
a full and complete study and investigation of the opera¬ 
tion of the program for the procurement and construction 
of supplies, material, munitions, vehicles, aircraft * * 

• • • • 

For the purpose “of this Resolution the Committee, or 
any duly authorized subcommittee thereof, is authorized 
to hold • • • hearings, etc. * * * during the sessions, re¬ 
cesses, and adjourned periods of the Seventy-seventh and 
succeeding Congresses * # (Italics ours). 

Senate Resolution 175 of the 77th Congress increased 
the membership of the committee to ten senators. 

Senate Resolution 6 of the 78th Congress, 55 of the 
79th Congress and 46 of the 80th Congress all referred 
back to the committee created by Resolution 71 and con¬ 
tinued the committee created by Resolution 71 during the 
sessions, recesses and adjourned periods of the 78th, 79th 
and 80th Congresses, respectively. 

Senate Resolution 175 of the 77th Congress was not re¬ 
enacted nor again referred to. 
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Statement of Points. 

I. Appellant’s motion for judgment of acquittal should 
have been granted for the reason that the evidence was 
insufficient to support a finding that Lamarre had com¬ 
mitted perjury as charged in the indictment. 

II. Appellant’s motion for judgment of acquittal should 
have been granted upon the ground that the alleged sub¬ 
committee appointed by the Chairman of the Senate War 
Investigating Committee was not a “competent tribunal” 
within the meaning of the perjury statute under which 
the indictment was brought. 

III. Appellant’s motion before trial to dismiss the in¬ 
dictment should have been granted upon the ground that 
the indictment failed to state an offense under Section 
22-2501 of the District of Columbia Code. 

IV. The judgment appealed from should be reversed 
for the reason that appellant did not receive a fair and 
impartial trial on the issues presented by this indictment. 

Summary of Argument. 

An examination of this record will disclose to any fair- 
minded court, we submit, that appellant was not tried in 
the court below on the charges in the indictment upon 
which he was found guilty and sentenced. The mass of 
evidence utterly irrelevant to the establishment of a 
charge of perjury or subornation of perjury, the sneer¬ 
ing references to him in the remarks for the prosecution, 
the distorted statements and misstatements of evidence 
by the trial court in instructions to the jury and, finally, 
the exulting references to his high rank by the trial judge 
as he prepared speedily to clang the bars of a jail shut 
upon a general of the Army of the United States—all 
show this. We wish, therefore, to suggest as the guide- 
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post of approach to argument on this appeal the eloquent, 
sound and enduring principle laid down bv Mr. Justice 
Brewer in Clyatt v. United States, 197 U. S. 207, 222, 
and requoted by the Eighth Circuit Court in Danaher v. 
United States, 39 F. 2d 325, at 332: 

“No matter how severe may be the condemnation 
which is due to the conduct of a party charged with 
a criminal offense, it is the imperative duty of a 
court to see that all the elements of his crime are 
proved, or at least that testimony is offered which 
justifies a jury in finding those elements. Only in the 
exact administration of the law will justice in the 
long rim be done and the confidence of the public in 
such administration be maintained.” 

Incidentally, the Danaher case was also a case of 
subornation of perjury in which the defendant, as here, 
offered no evidence—in reliance upon his contention that 
no case had been proven against him. The judgment was 
reversed and the court, after quoting Mr. Justice Brewer 
as above, felt obliged to refer to the appellant Danaher 
in terms which in no way apply to the appellant here. 
They emphasize, however, the principle for which we con¬ 
tend—namely, that every defendant is entitled to be tried 
according to law: “On this record Danaher’s conduct is 
of course highly censurable. He may be a most unworthy 
citizen, but that affords no reason at all for denying him 
his liberty.” 

With respect to the insufficiency of the evidence in sup¬ 
port of the perjuries which the indictment charges 
Lamarre committed and appellant suborned, our argument 
is, briefly, that the transcript of the testimony given by 
Lamarre at the hearings held by the alleged subcom¬ 
mittee on October 4 and 6, 1947, shows irrefutably that 
Lamarre’s testimony was not what the indictment said it 
was and that the only testimony of falsity given at the 
trial of the case related to evidence which Lamarre had 
never in fact given to the subcommittee or which is not 
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encompassed by this indictment. Further, we shall argue 
that assuming for the purpose of argument only a premise 
which is emphatically disproved, namely, that Lamarre’s 
testimony before the subcommittee could be tortured, ham¬ 
mered, trimmed or cut to fit the allegations concerning it 
set out within the four corners of the indictment, cor¬ 
roboration of such testimony required by law is utterly 
lacking in this record. 

With respect to the alleged subcommittee of the Senate 
War Investigating Committee, before which it was charged 
that Lamarre committed perjury, our argument is that 
the alleged subcommittee was not a “competent tribunal” 
within the meaning either of Section 22-2501 of the Dis¬ 
trict of Columbia Code or of Section 231 of Title 18 of the 
United States Code, and that we are not confronted with 
the question whether it could be considered “a competent 
and proper person to administer an oath” because the in¬ 
dictment does not allege that it was. 

The alleged subcommittee was not a “competent tri¬ 
bunal” because, first, it was not in its nature a tribunal 
at all. It was not a “competent tribunal” because, second, 
it was not created in accordance with the principles of law 
governing the establishment of subcommittees of legisla¬ 
tive committees. Those principles require that a sub¬ 
committee of a legislative committee be appointed by the 
committee. That was not done in this case. 

On at least one of the essential dates alleged in the in¬ 
dictment as days upon which Lamarre’s perjured testi¬ 
mony was given, namely, October 6, 1947, there were only 
two members of the alleged subcommittee present, from 
which it follows that the subcommittee was not a “compe¬ 
tent tribunal” on that day even if it might otherwise have 
been such when a quorum was present. 

Furthermore, we argue that the alleged subcommittee 
was not a competent tribunal on either date for an addi¬ 
tional reason. It is that Senators Ferguson and Cain, who 
sat as two members of the alleged subcommittee on both 
of the dates alleged in the indictment as the dates upon 
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which Lamarre gave his perjured testimony, had never 
been validly appointed even to the full committee. The 
full committee was originally composed of seven Senators. 
An increase of the membership to ten Senators was 
authorized for the duration of the Seventy-seventh Con¬ 
gress only. At all times thereafter the Senate War In¬ 
vestigating Committee was a committee of seven and not 
ten Senators. When Senators Ferguson and Cain were 
appointed to the committee it was a seven man committee 
and there were already seven duly qualified and acting 
members. 

Our argument with respect to the inapplicability of the 
District of Columbia Code under which this indictment 
was drawn is, in substance, that as to all offenses specific¬ 
ally Federal in nature, of which the offense charged here 
is undeniably one, the applicable statute is the pertinent 
portion of the United States Criminal Code and that the 
local statute does not apply. 

As to the fourth point, that this appellant was by the 
manner in which the trial was conducted deprived of a 
fair trial, it is our argument that this conviction was 
brought about by resort to chicanery and sharp practice, 
permitted and even assisted ultimately by the trial judge, 
in the introduction of evidence often wholly inadmissible 
on the issues presented by the indictment. Further, we 
urge that this record irrefutably demonstrates that the 
trial judge put the finishing touches upon this travesty 
of a trial by actually supplying the legal missing links in 
the form of statements to the jury that “there is evidence 
tending to show”, “you will recall that, etc.” when in fact 
there was a total lack of such evidence. We contend, 
furthermore, that the manner in which this trial was con¬ 
ducted and the events leading up to appellant’s incarcera¬ 
tion and denial of bail pending appeal are totally inex¬ 
plicable, except upon the hypothesis that it was determined 
to impose punishment upon appellant as quickly as pos¬ 
sible, irrespective of the merits of the charges he was 
called upon to meet in this indictment and that it is un- 
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thinkable that any American Appellate Court, upon an 
examination of this record, will permit this conviction to 
stand. 

ARGUMENT. 

I. 

The evidence was insufficient to support a finding 
that Lamarre had committed perjury as charged in 
the indictment. 

The testimony which Lamarre gave before the alleged 
subcommittee on October 4 and 6, 1947, related, according 
to the indictment, to three subjects. The first was the 
general subject of appellant’s financial interest in or con¬ 
nection with the Aviation Electric Corporation. The 
second was the subject of the Cadillac automobile. The 
third was the subject of the redecoration of appellant’s 
Washington apartment. 

As the evidence developed upon the trial, however, it 
appeared beyond peradventure of a doubt, despite frantic 
efforts of the prosecution’s attorneys to conceal the actual 
text of Lamarre’s testimony before the alleged subcom¬ 
mittee, that Lamarre had not in fact testified before the 
alleged subcommittee on these three subjects in the man¬ 
ner alleged in the indictment.* 

Count 1. Financial Interest in or Connection with 
Aviation Electric Corporation. 

Count 1 of the indictment states: 

“In the course of his testimony it became material 
whether Bennett E. Meyers was financially interested 
in or connected with the Aviation Electric Corpora¬ 
tion of Dayton and Vandalia, Ohio, during the years 

* With the exception that as to the cost of redecorating the 
apartment he reluctantly adopted legal phraseology urged upon 
him by his interrogators. There also, however, he made it clear 
that the funds came from Aviation Electric. 
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1940, 1941, 1942, 1943, 1944, 1945, 1946 or 1947; and 
being questioned in that regard, Bleriot H. Lamarre 
on October 4 and October 6, 1947, and in the District 
of Columbia wilfully and contrary to his said oath 
testified falsely that Bennett E. Meyers was not finan¬ 
cially interested in or connected with the Aviation 
Electric Corporation of Dayton and Vandalia, Ohio, 
during those years or any of them, whereas in truth, 
as Bleriot H. Lamarre knew, Bennett E. Meyers was 
financially interested in and connected with the said 
Aviation Electric Corporation during each and all the 
years 1940, 1941, 1942, 1943, 1944, 1945, 1946 and 
1947.” 

The transcript of Lamarre’s testimony, the attempted 
summarization of this testimony through the witness Rog¬ 
ers, the retraction of the summarization when appellant’s 
counsel had the benefit of the all important transcript and 
the manner in which the Court dealt with this evidence 
and lack of evidence in his instructions to the jury have 
already been referred to. We submit that nothing fur¬ 
ther is required than a comparison of the allegations of 
the indictment with the transcript of Lamarre’s testimony 
to dispose of Count 1. It is a factual matter. Lamarre 
simply did not testify in the manner alleged in Count 1. 

Count 3. The Cadillac Automobile. 

Count 3 has this to say on this subject: 

“it became material whether a Cadillac automobile 
which he testified Bennett E. Meyers had purchased 
with funds of the Aviation Electric Corporation of 
Dayton and Vandalia, Ohio, on or about January 1, 
1942, had been purchased for the personal use of 
Bennett E. Meyers or for the use of the said corpo¬ 
ration. The fact was, as Bleriot H. Lamarre then 
knew, that the automobile had been purchased for 
the personal use of Bennett E. Meyers. Bleriot H. 
Lamarre nevertheless wilfully and contrary to his 
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said oath, testified falsely before the subcommittee 
on the dates and the place aforesaid that the Cadillac 
automobile had been purchased for the Aviation Elec¬ 
tric Corporation and for the use of the Aviation Elec¬ 
tric Corporation.” 

The attempted summarization through the witness Rog¬ 
ers appears in full (Tr. 163-4; App., pp. 37-39) as follows: 

“A. I am sure your Honor appreciates that I do not 
remember exactly the substance of the testimony. 
The substance of the testimony was this, we asked 
him about the sum of money that was expended for 
the Cadillac car and Lamarre said that the car had 
been purchased by the Aviation Electric Company, 
but that it was in fact used by them. A little later 
on in his testimony as I recall it, he said that actually 
General Meyers had purchased the car, but that he 
had purchased it for the Aviation Electric Company 
and that it was supposed to be a corporation car, 
used for the corporation in their business. 

Q. And paid for by whom? A. Paid for by the 
Corporation.” 

It should be pointed out that this condensation of an 
unremembered substance was the government’s method 
of proving the basic element of Lamarre’s perjury, 
which appellant was being tried for suborning. Had 
it not been for the persistent efforts of defense coun¬ 
sel, impeded not only by the government’s attorneys but 
also, at times, by a discouraging appearance of team play 
between the government’s attorneys and the trial judge, 
the actual text of what Lamarre had said would never 
have been brought out into the open at all. The case would 
have gone to the jury, had the government had its way, 
upon the supposition that the undecipherable echoes con¬ 
tained in Rogers’ testimony actually reflected the words 
spoken by Lamarre. And in very truth, when it came to 
the charge, the jury was instructed that Lamarre had tes¬ 
tified before the alleged subcommittee in a manner sub- 
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stantially the same as that described by Rogers (App., 
pp. 372 to 375; Tr. 2065-6, 2067, 2068-9), just as if the cross 
examination of Rogers based on the transcript and the 
acceptance of the transcript into the evidence had never 
taken place. 

This also is a factual matter and a glance at the tran¬ 
script of Lamarre’s testimony on this subject (App., pp. 
323 and 328) discloses that Lamarre had actually testified 
in a manner not even remotely resembling that described 
either by the summarization of this witness or by the in¬ 
dictment. The summarization was apparently adapted to 
fit the wording of the indictment and emphasized the in¬ 
tangible and imponderable intent as to the use to which 
the car was to be put. Lamarre’s testimony before the 
alleged subcommittee had nothing to do with any such 
subjective subtleties. It was plain statement of objective 
fact. 

We could, at the expense of considerably lengthening 
this brief, establish that even at the trial, Lamarre’s testi¬ 
mony about the Cadillac car was not substantially dif¬ 
ferent from what it was before the alleged subcommittee. 
It is enough for the present purpose, however, to point 
out that the proof of the allegation in the indictment re¬ 
garding the nature of the perjury which was suborned, 
has completely fallen to pieces. That is enough of a 
reason why the conviction cannot stand. 

Count 5. As to the Redecoration of the Apartment. 

The indictment has this to say: 

‘fit became material whether the cost of redecorating 
the apartment of Bennett E. Meyers at 2400 16th 
Street, N. W. Washington, D. C., in the year 1941, in 
the approximate amount of $10,000, had been paid 
for out of the funds of the Aviation Electric Cor¬ 
poration of Dayton and Vandalia, Ohio. Knowing 
the facts to be that it had, Bleriot H. Lamarre will¬ 
fully and contrary to his oath falsely testified be¬ 
fore the subcommittee on the dates and at the place 
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aforesaid that the aforesaid redecoration and the 
cost of redecoration of the said apartment of Ben¬ 
nett E. Meyers was a gift from himself, Bleriot H. 
Lamarre.” 

It is important to note that this portion of the indict¬ 
ment presents the supposition that there is a complete 
dichotomy between the idea that the cost of redecoration 
could have been paid for out of funds of the company and 
the idea that such cost could have been a gift from 
Lamarre. This being the supposition of the indictment, 
it is clear that Lamarre’s testimony before the alleged sub¬ 
committee could not have been false, in the respect alleged 
in the indictment, unless Lamarre had testified both that 
the cost of redecorating appellant’s apartment had not 
been paid for out of the funds of the company and, in 
addition, that such cost had been a gift from himself. 

The attempted summarization through the witness 
Rogers on this subject appears in the Appendix, page 
38. What Lamarre actually testified to on the subject 
appears in the Appendix at pages 116-123, 132, 133, 135, 
136, 138, 139, 140, 171, 172, 224, 225, 270, 271, 280-282. 
Thanks to the fact that the transcript of Lamarre’s testi¬ 
mony was obtained, here also it is a factual question be¬ 
tween the allegations of the indictment and Lamarre’s 
testimony recorded in the transcript. It is clear that all 
of the facts upon which a point of law as to whether the 
transaction was a gift or not, could be based by the com¬ 
mittee or a court were fully stated by Lamarre before the 
alleged subcommittee and that no conviction of perjury 
could be sustained on this Count. 

As to each of the subjects of perjury set forth in the 
three counts, all of the facts upon which conclusions could 
be based were fully stated by Lamarre. The transcript of 
his testimony shows this beyond dispute. None of the 
essential facts Lamarre then testified to on either of the 
three subjects referred to in the indictment has ever 
been in dispute. To sum up these essential facts, Lamarre 
testified before the alleged subcommittee (1) as to ap¬ 
pellant’s financial interest in or connection with Aviation 


32 


Electric Corporation, could not have been more affirma¬ 
tively stated. Appellant to all intents and purposes was 
the owner of this Corporation; (2) the Cadillac automobile 
was bought for the Corporation by Meyers, was paid for 
by Corporation funds, title taken in the name of the Cor¬ 
poration, used by Lamarre, the President and Treasurer 
of the Corporation, and finally sold by the Corporation; 
(3) the cost of redecorating the apartment was paid for 
out of Corporation funds and the legal characterization 
of the transaction as a “gift” was reluctantly adopted by 
Lamarre under persistent prodding and pressure by his 
interrogators. 

The charge of perjury 

“may not be sustained by the device of lifting a state¬ 
ment of the accused out of its immediate context and 
thus giving it a meaning wholly different than that 
which its context clearly shows.” 

Fotie v. United States, 137 F. (2d) 831, 842. 

See also: 

Hart v. United States, 131 F. (2d) 59; 

United States v. Slutsky, 79 F. (2d) 504; 

Galanos v. United States, 49 F. (2d) 898; 

Phair v. United States, 60 F. (2d) 953; 

United States v. Margolis, 138 F. (2d) 1002, re¬ 
versing a conviction for perjury on an alleged 
false statement that a certain transaction “never 
went through”; 

Commonwealth v. Bray, 123 Ky. 336, 96 SW 522, 
sustaining a demurrer to the indictment on the 
ground that the question as to whether a “trade” 
had been made was a question of law and could 
not be the subject of perjury; 

Harp v. State, 59 Ark. Rep. 113, 26 SW 714, and 

Schoenfeld v. State, 56 Tex. Cr. R. 103, 119 SW 101, 
to the same effect. 

Because of the denial of our motion for bail by a two 
to one decision of this Court involving, by implication at 
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least, a finding that there was no substantial question of 
law in our contentions relative to the insufficiency of evi¬ 
dence to support Lamarre’s alleged perjury, we are con¬ 
strained to assume, for the purpose of argument only, 
that by some process beyond our comprehension, Lamarre’s 
testimony before the subcommittee may for the purposes 
of this indictment, be construed as therein stated. If we 
start with this assumption, which to us is utterly incon¬ 
ceivable, it was then incumbent upon the prosecution to 
corroborate the falsity of such testimony. We point out 
that the record is barren of corroboration in accordance 
with established principles of law. Such corroboration 
must be in the form of strong evidence independent of 
Lamarre. It could not be by Lamarre’s own testimony 
with reference to his reasons for making payments to 
appellant out of funds of Aviation Electric Corporation. 

Hammer v. United States, 46 S. Ct. 603, 271 U. S. 
620; 

Warszower v. United States, 61 S. Ct. 603, 312 
U. S. 342, 347-8; 

Weiler v. United States, 65 S. Ct. 548, 323 U. S. 606. 

As stated in United States v. Buckner, 118 F. (2d) 468 
at p. 469: 

“a conviction for perjury cannot be sustained by mere 
evidence of inconsistent or contradictory statements 
made under oath, but that the falsity of the state¬ 
ment charged to be perjured must be established 
either by two independent witnesses, or by one wit¬ 
ness who is supported by independent evidence that 
is *inconsistent with the innocence of the defendant” 
(Italics ours.) 
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II. 

The alleged subcommittee appointed by the chair¬ 
man of the Senate War Investigating committee was 
not a “competent tribunal”. 

Lamarre could not have committed perjury unless, in 
addition to other requirements, he testified before a “com¬ 
petent tribunal”. Section 22-2501 of the District of Colum¬ 
bia Code specifically so provides and as stated by Mr. 
Justice Brandeis in United States v. Weitzel, 38 S. Ct. 381, 
246 U. S. 533, 543: 

“Statutes creating and defining crimes are not to 
be extended by intendment because the court thinks 
the Legislature should have made them more com¬ 
prehensive.” 

There can be no debate about the proposition that if 
this subcommittee was not properly and regularly con¬ 
stituted in accordance with the provisions of law govern¬ 
ing the creating of such bodies, then it was not a “com¬ 
petent tribunal” and no testimony given before it could 
constitute perjury, and no indictment for perjury or 
subornation of perjury could be based thereon. It will 
not do to say that it is open only to the Houses of Con¬ 
gress to question the regularity of the appointment of 
the subcommittee and that this appellant may not be 
heard to raise any question with respect thereto. We are 
dealing here with the specific requirement of a criminal 
statute. The requirement flatly calls for a “competent 
tribunal” and a competent tribunal there must be if a 
criminal conviction in this case is to stand. 

As was emphatically stated by the chairman of the full 
committee, the subcommittee here was “ appointed by the 
chairman. 1 want that to be understood (Italics ours.) 

First, as to its being a tribunal: A tribunal has been 
defined as “any court, forum, or judicial body”. Bouvier’s 
Lav> Dictionary, Rawle’s 3rd Edition, Volume 3, page 3325. 
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The trial judge's “considerable doubt whether a Con¬ 
gressional Committee is a tribunal” should have been 
enough to dispose of the case upon the indictment here 
presented. 

The statement that it was not necessary “to determine 
whether a Congressional Committee is a tribunal, because 
the statute is not limited to testimony before a tribunal, 
but includes an oath taken before an officer or any person 
authorized to administer oaths” shows utter confusion be¬ 
tween entirely different things. The perjury statutes con¬ 
tain four basic requirements: (a) that the tribunal, officer 
or person before whom the testimony is given be competent 
to receive it; (b) that the oath (which is not the testimony, 
but a prerequisite to its binding character) be administered 
in a case in which the law authorizes it to be administered 
and by a person authorized to administer it; (c) that the 
testimony be material to the matter under inquiry; and 
(d) that it shall be knowingly false. These requirements 
are separate and each of them must be met. If it be 
assumed, for the sake of the argument, that Senator Fer¬ 
guson was an officer or person authorized to administer 
the oath, his authority satisfies the requirement respect¬ 
ing the oath. But it has nothing to do with the require¬ 
ment of the competency of the tribunal, officer or person 
before which the testimony itself is given. The Chief 
Justice of the United States, or a clerk of court, or a 
notary public, or any number of other officers are em¬ 
powered to administer oaths. Yet if any of them should 
administer an oath as a preliminary to testimony given 
before an examining board of a private club, the re¬ 
quirements of the perjury statute would not be satisfied. 
Indeed, if we are to say that the authority of Senator 
Ferguson to administer the oath is alone sufficient to 
satisfy the requirement of the competency of the tribunal, 
then we are either making meaningless the specific stat¬ 
utory requirement that the testimony must be given be¬ 
fore a competent tribunal, or we are in effect suggesting 
that the statement of Senator Ferguson's authority is 
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merely another way of expressing the statement of the 
tribunal’s competency. The former hypothesis is inad¬ 
missible since it would emasculate the statute, particularly 
as applied to this case in which the indictment does not 
charge that the perjury was committed before a competent 
officer or person, but only that it was committed before 
a competent tribunal. The latter hypothesis does not 
advance the argument since, if we adhere to it, Senator 
Ferguson had no authority unless it can otherwise be 
proved that the tribunal was competent, the indictment 
having alleged only a tribunal, not an officer or person. 

Since no serious contention has been made in this 
case that the subcommittee of the Special Senate War 
Investigating Committee was a tribunal, we pass to the 
second branch of the argument on this point. 

Second , as to the competency of the subcommittee: 
Whether the committee could otherwise have been a 
tribunal, it was not competent to receive any testimony 
because it had never been legally established. The ultimate 
source of authority for any committee, standing or special, 
investigating or otherwise, of the Senate or House of 
Representatives, is the legislative body itself. It might 
be said, parenthetically, that since the passage of the 
Legislative Re-organization Act of 1946 (60 Stat. 812) 
with its significant omission of any authority for special 
committees, and following an exhaustive debate in which 
the adequacies of the standing committees were fully 
brought out, it is probably true that there was, in 1947, 
no legislative authority for the establishment of any 
special committee or the continuance of any special com¬ 
mittee established in the past. This point, while inter¬ 
esting and probably sound, is not necessary for the 
present argument. We restrict ourselves to the principle 
that if special committees and subcommittees are to be 
established, the establishment must be by action of the 
legislative body and the committee respectively. 

Authority to appoint a subcommittee must be conferred 
upon the full committee by action of the whole legislative 
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body, else it does not exist. The recognition of this 
principle is found in the very Senate Resolution 71 which 
created the Special Senate Committee to investigate the 
War Defense Program. That resolution contained au¬ 
thority to appoint “any duly authorized subcommittee”. 
There is no conceivable reason why this provision was 
inserted if it was thought that there was any general au¬ 
thority to appoint subcommittees. The same principle is 
recognized in a case referred to in 6 Cannon’s Precedents 
in the House of Representatives, Section 374. There the 
House had appointed a committee to investigate violations 
of the Anti-Trust Act. A resolution was subsequently 
introduced authorizing the committee to act by a sub¬ 
committee. As to this, Representative Mann of Illinois 
said: 

“It has been called to my attention that various in¬ 
vestigating committees are appointing small sub-com¬ 
mittees where there is no occasion for it, to carry on 
investigations that ought to be carried on by the full 
committees where all the minority members may at¬ 
tend and have notice.” 

After debate, the resolution was modified and agreed to in 
the following form: 

“Be it resolved, etc. that the Special Committee cre¬ 
ated under the provisions of House resolution 148, be 
authorized to sit at such places as it may deem neces¬ 
sary.” 

The appointment of a subcommittee is committee business, 
which, like any other committee business, can be trans¬ 
acted only at a regularly constituted meeting of the full 
committee, attended by the necessary majority, a majority 
of which concur in the particular action. This proposition 
is buttressed by all the authorities. 

Jefferson’s Manual, Section XXVI, provides, in part: 
“a majority of the committee constitutes a quorum for 
business.” The manual cites as authority for this princi¬ 
ple, Elsynge’s Method of Passing Bills, p. 11. Moreover, 
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committee action can be taken only at a regularly consti¬ 
tuted meeting (8 Cannon*s Precedents, Section 2210). In 
8 Cannon’s Precedents, Section 2211 it was ruled that an 
action of a standing committee would be recognized by the 
House only when taken when the committee was meeting 
as such with a quorum actually assembled. (See to the 
same effect 4 Hind’s Precedents, Sections 4540, 4552, 4553.) 

With specific reference to the authority to appoint sub¬ 
committees, as bearing upon prosecutions for perjury, 
there is a discussion in 6 Cannon’s Precedents, at Section 
355, of the facts involved in United States v. Seymour, 
50 F. 2d 930. That case dealt with a perjury prosecu¬ 
tion based upon testimony given before a subcommittee of 
the so-called Nye Committee, established to investigate a 
primary election in Nebraska. In that case, Senator Nye 
sat alone as a subcommittee of one and the alleged per¬ 
jurious testimony was given before him. Senator Nye 
had stated, at the opening of the hearings, that a resolu¬ 
tion of the full committee had been passed providing that 
the chairman might sit as a subcommittee of one, to con¬ 
duct hearings upon an occasion when it was found im¬ 
possible for more than one member of the committee to 
attend. The same facts are set forth in United States 
v. Norris, 57 S. Ct. 535, 300 U. S. 564. In that case, the 
Supreme Court affirmed a perjury conviction based 
upon testimony given before a subcommittee consisting 
of Senators Nye and Dale. The Court’s opinion pointed 
out that the original resolution establishing the full com¬ 
mittee authorized it to act by a subcommittee, and that 
the full committee appointed the chairman as a subcom¬ 
mittee and specifically authorized him to name a subcom¬ 
mittee of one or more members. The inference is clear 
that in the absence of such an authorization by the full 
committee, the subcommittee would not have been a “com¬ 
petent tribunal”. 

The foregoing authorities make it impossible to main¬ 
tain seriously the position that the subcommittee presided 
over by Senator Ferguson was a “competent tribunal” 
within the meaning of the perjury statutes. Concededly, 
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the subcommittee was not appointed by the full committee. 
Concededly, there was no resolution of the full com¬ 
mittee authorizing the chairman to appoint subcommit¬ 
tees. According to Rogers, the government’s principal 
witness on the point, and the one through whose testi¬ 
mony the government hoped to cover the entire subject, 
the subcommittee was not appointed on April 19, 1947 
(as the indictment alleged) but in the latter part of 
September. Senator Brewster, whose testimony was 
wholly vague and uncertain, thought that there had been 
an “executive” meeting of the Committee on April 19, 
1947, since the record showed such a meeting called for 
that day. But he said nothing about a quorum being 
present and his best recollection about the appointment 
of the subcommittee was that he thought the appointment 
had been “announced” at the meeting which he thought 
had taken place. 

Third, as to there having been no quorum of the sub¬ 
committee present when Lamarre’s testimony was given: 
No legal consequences follow from the actions of 
official bodies except when such actions are taken at 
a sitting attended by a quorum. The Constitution so 
specifically provides as to Congress (Art. I, Sec. 5). The 
same is an elementary principle applicable to all courts. 
It is likewise applicable to committees or subcommittees 
of the Senate of the United States. 

In United States v. Stewart, 6 Cannon's Precedents, 
Section 345 (not otherwise reported), District Judge 
Bailey of the Supreme Court of the District of Columbia, 
charged the jury that in a case of perjury based upon tes¬ 
timony before a Senate committee, there could be no con¬ 
viction unless the government proved that at the time the 
alleged perjurious testimony was given, a quorum of the 
committee was present. 

Upon the facts of the present case that requirement 
cannot be met. The official transcript of the testimony 
taken at the subcommittee hearing on October 4, 1947 
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shows that three alleged members of the subcommittee 
were present at the hearing of October 4 and only two were 
present at the hearing of October 6. Even with respect to 
the hearing of October 4, it is of paramount importance 
that of the five-man subcommittee whose appointment 
Senator Brewster “thought” had been “announced” to a 
meeting of the full committee on April 19, 1947, i. e., 
Senators Ferguson, McCarthy, Malone, Hatch and 
O’Connor (Tr. 1218; App., p. 75) only one, i. e., Senator 
Ferguson, was present at the October 4 interrogation of 
Lamarre. It will scarcely be urged that this constituted a 
quorum of the subcommittee. True, there were two other 
Senators whose presence was recorded at the hearing of 
October 4, i. e., Senators McGrath and Cain. Concededly, 
however, neither of them was appointed to the subcom¬ 
mittee on April 19, 1947, as the indictment alleges. Nor is 
there any testimony that the appointment of either of 
them had even such semblance of regularity as might be 
conferred by an announcement of the chairman’s nomina¬ 
tion to a meeting of the committee. 

So far as concerns Senator McGrath, the record shows 
(Tr. 1219-20,1237-8; App., pp. 75-76) that the chairman de¬ 
cided in September, 1947, to appoint Senator McGrath 
temporarily to substitute for Senator Hatch because he 
found that Senator Hatch was in Europe and would be 
absent during the fall resumption of the hearing. Here 
there is not even the suggestion that the appointment was 
made at or even announced to a meeting of the full com¬ 
mittee. In fact, so far did the trial of this case get from 
the customary principles of law applicable to such mat¬ 
ters that defense counsel was prevented by the trial 
judge from asking whether the whole committee ever 
knew of these substitutions, and whether they were dis¬ 
cussed at meetings of the full committee attended by a 
quorum (Tr. 1220-1; App., p. 76). Senator Cain was 
temporarily appointed by Senator Brewster in July 1947, 
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to substitute for Senator Malone who was absent. As 
Senator Brewster put it: 

“you would appoint the members to substitute 
during the absence, so that when the Senators re¬ 
turned, they would resume their functions when they 
got bach to the city. Neither Senator McGrath nor 
Senator Cain was appointed by the committee, nor 
was the appointment in either case announced to the 
committee” (Tr. 1237-8; App., p. 87). (Italics ours.) 

It is the implied contention also on the evidence that 
custom and practice in the Senate sanctioned the ap¬ 
pointment of a substitute for the duration of absences 
of original members of the subcommittee. If this is so, 
it would seem clear that Senators McGrath and Cain had 
no standing as members of the subcommittee in the absence 
of proof that Senators McCarthy and Malone remained 
absent on October 4 and 6, 1947. There was no such 
evidence. 

The evidence shows, with respect to the hearing of 
October 4, 1947, that there was present on behalf of the 
alleged subcommittee only one alleged member of the 
subcommittee appointed under the circumstances sug¬ 
gested as regularizing the appointment—namely, appoint¬ 
ment by the chairman at, or announced to, the full com¬ 
mittee on the date specified in the indictment. 

As for the hearing on October 6, 1947, the official record 
shows that only Senators Ferguson and Cain were present. 
This means that without any question as to regularity 
of appointment, and even upon the extravagant assump¬ 
tion that the subcommittee was itself a “competent tri¬ 
bunal”, the essential requirements of a quorum of that 
subcommittee was totally lacking on October 6. 

Of the Senators who participated in the hearings of the 
alleged subcommittee on October 4 and 6 , 1947 , only one 
was a member of the full committee. 

Our point here is that Senators Ferguson and Cain, 
who were two of the three Senators participating in the 
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hearing of the alleged subcommittee before which Lamarre 
testified on October 4, 1947, and who were all of the Sena¬ 
tors present at the hearing of October 6, 1947, were never 
validly appointed to the subcommittee because, all other 
reasons apart, they had never been validly appointed to 
the full committee in the first place. The official docu¬ 
ments memoralizing the Senate action in respect of the 
establishment and continuance of the full committee and 
the appointment of its members establish this invalidity 
beyond the shadow of a doubt. 

By Senate Resolution 175 of the Seventy-seventh Con¬ 
gress, First Session, dated November 27, 1941, the mem¬ 
bership of the committee was increased to ten and the 
President of the Senate thereupon appointed Senators 
Herring, Kilgore and Bridges. On March 16, 1942, Senator 
Bridges retired and Senator Burton was thereupon ap¬ 
pointed to take his place. Thereupon, and until the ex¬ 
piration of the Seventy-seventh Congress on December 31, 
1942, the committee had a full membership of ten senators. 

There can, however, be no serious debate about the 
proposition that the existence of any Congressional com¬ 
mittee ceases with the opening of the next constitutional 
session after the one in which the committee was cre¬ 
ated. Each constitutional session is separate and no 
session has the power to create committees which can 
exist and function beyond the opening of the next session. 
It may indeed be true that such committees may function 
during the recess until the next session opens but no such 
committee may exist beyond the opening of the next 
session without new power created by the new Congress. 
Sinclair v. United States, 49 S. Ct. 268, 279 U. S. 263, 295-6. 

Fully recognizing this elementary principle, the Eight¬ 
ieth Congress took steps to revivify the Senate War In¬ 
vestigating Committee (as, in fact, succeeding Congresses 
always do in connection with such committees). Senate 
Resolution 6 of the Seventy-eighth Congress, dated Jan¬ 
uary 25, 1943, recreated the committee and reestablished 
its powers. It did not, however, recreate it as a ten-man 
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committee, but only as a seven-man committee. Senate 
Resolution 71 of the Seventy-seventh Congress was spe¬ 
cifically referred to, as were all of the other resolutions 
of the Seventy-seventh Congress relating to the com¬ 
mittee, except Resolution 175. 

The effect cannot be doubted. The Senate War In¬ 
vestigating Committee reverted at the opening of the 
Seventy-eighth Congress to a seven-man committee, and 
it remained a seven-man committee at all times there¬ 
after. Neither Senate Resolution 55 of the Seventy-ninth 
Congress dated January 29, 1945, nor Senate Resolution 
46 of the Eighthieth Congress dated January 22, 1947, 
made any reference whatever to Senate Resolution 175 of 
the Seventy-seventh Congress although each of them made 
specific reference to every other preceding resolution. 

In the Sinclair case (supra) Senate Resolution 294 of 
the Congress had authorized a Senate committee to inves¬ 
tigate and administer oaths. It was well understood, and 
the Supreme Court expressly adverted to the fact, that Res¬ 
olution 294 did not continue the power so conferred be¬ 
yond the opening of the next session of Congress. Agree¬ 
ably to this principle, the next session passed a resolu¬ 
tion describing in detail the functions and powers of the 
committee created by Resolution 294 of the preceding 
Congress and continuing those powers. In doing so, how¬ 
ever, a clerical error was made and the reference in 
the new resolution was to a non-existent Senate Resolu¬ 
tion 292, rather than 294. The Supreme Court concluded 
that the extending resolution showed clearly that Congress 
had intended to refer to Resolution 294, and that the refer¬ 
ence to Resolution 292 was a clerical error. 

The decision shows that in the absence of expressed 
intent to advert to Resolution 294, the Court would 
have held that the authority conferred by this resolution 
had ceased to exist. In the present case, the conclusion 
that the authority to increase the committee from seven 
to ten lapsed by failure to continue it, is inescapable. There 
can be no argument that any typographical error was 
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made. All of the preceding resolutions relative to the 
Senate War Investigating Committee which were necessary 
to continue its existence were expressly and accurately re¬ 
ferred to in Resolution No. 6 of the Seventy-eighth Con¬ 
gress and in the succeeding resolutions in pari materia. 
There is no basis whatever for the conclusion that Con¬ 
gress expressly intended to refer to Senate Resolution 175 
of the Seventy-seventh Congress, but made a mistake in 
expressing its intent. 

Nor was there any intrinsic necessity for referring to 
Resolution 175 at all. In 1943, the Senate may well have 
felt that a seven-man committee was sufficient for the 
job which the War Investigating Committee had to do. 
In 1941, when Senate Resolution 71 of the Seventy- 
seventh Congress w^as passed, there was a program of 
defense but no war. 

At any rate, there is an utter absence of any evidence 
that the Seventy-eighth Congress expressly intended to 
extend the provisions of Senate Resolution 175. Without 
such evidence, it is clear that, from the opening of the 
Seventy-eighth Congress, in January, 1943, the committee 
was a seven-man committee. 

Senator Ferguson was purportedly appointed to the 
committee on January 28, 1943. At that time there were 
already seven duly appointed and acting members of the 
committee, namely, Senators Truman, Hatch, Connelly, 
Mead, Wahlgren, Brewster and Kilgore (Senator Her¬ 
ring, originally number 8, appointed November 27, 1941, 
having moved up by seniority to take the place of Senator 
Ball upon the expiration of Senator Ball’s term, Novem¬ 
ber 27, 1942, and having himself dropped out by the ex¬ 
piration of his term on January 3, 1943, leaving Senator 
Kilgore as the seventh member of the committee). It 
follows that Senator Ferguson’s appointment was invalid 
and that he never took membership on the committee. 
By the same principle, neither Senator Malone nor Senator 
Cain were validly appointed to the full committee. Senator 
Malone and Senator Cain were both appointed during 
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1947, during all of which year there were seven duly ap¬ 
pointed and acting members of the committee, namely, 
Senator McCarthy (who succeeded Senator Tunnell who 
succeeded Senator Truman); Senator Hatch (who suc¬ 
ceeded Senator Briggs who succeeded Senator Hatch); 
Senator Pepper (who succeeded Senator Connelly); 
Senator McGrath (who succeeded Senator Mead); Senator 
Williams (who succeeded Senator Mitchell who succeeded 
Senator Wahlgren); Senator O’Connor (who succeeded 
Senator Kilgore); and Senator Brewster. 

We are left, then, with an alleged subcommittee of five, 
appointed, according to the witness Rogers, in September 
or October of 1947 (Tr. 150; App., p. 27), consisting, ac¬ 
cording to the witness Brewster, of Senators Ferguson, 
McCarthy, Malone, Hatch and O’Connor (Tr. 1218; App., 
p. 74). Of these five Senators, Ferguson and Malone had 
never been validly members of the full committee at all. 
We are, moreover, left with three members of the subcom¬ 
mittee in attendance at the hearing on October 4, 1947 
(Senators Ferguson, McGrath and Cain), of whom only 
one, Senator McGrath, had been validly appointed to the 
full committee in the first place—and with two members 
of the subcommittee in attendance on the hearing of 
October 6, 1947 (Senators Ferguson and Cain), of whom 
none had validly been appointed to the full committee in 
the first place. 

III. 

The indictment does not state an offense under Sec¬ 
tion 22-2501 of the District of Columbia Code. 

Appellant was indicted for violation of Section 22-2501 
of the District of Columbia Code, the local statute govern¬ 
ing perjury and subornation of perjury. As is already 
clear, the alleged offense consisted of subornation of per¬ 
jury before an alleged subcommittee of a committee of the 
United States Senate. It is our respectful submission, on 
this branch of the argument, that the District of Columbia 
Code has nothing whatever to do with any perjury or 
subornation of perjury committed in connection with an 
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inquiry by a committee of the House of Representatives 
or Senate of the United States. 

In Johnson v. United States, 32 S. Ct. 748, 225 U. S. 405 
at 413, the Supreme Court said: 

“That some provisions of the Criminal Code are ap¬ 
plicable to the District, is conceded. It is conceded 
by the Government that the first ten chapters are 
applicable just as they are to the States, Territories 
and other districts, and that the same is true of 
chapter 12. The concession is put upon the ground 
that those chapters deal with offenses Federal in 
their nature. Chapter 13, it is said, relates to terri¬ 
torial jurisdiction and deals with certain offenses 
‘when committed within any Territory or district, or 
within or upon any place within the exclusive juris¬ 
diction of the United States.’ So far as the District 
Code deals with the offenses described in chapter 13, 
it is superseded by the Criminal Code.” (Emphasis 
ours.) 

Thus any perjury or subornation of perjury relating to 
the legislative business of the United States and comprised 
within Sections 231 or 232 of Title 18 of the United States 
Code, part of chapter 6 of the original Code and of the 
present Code, is governed by those provisions alone. These 
provisions supersede any provisions of the District of 
Columbia Code otherwise applicable, and the local statute 
has nothing further to do with them. 

There is some further language in the opinion in the 
Johnson case as to the co-existence of the two sets of 
Criminal Statutes, one applicable locally and the other 
applicable generally. This language, however, deals with 
the sections of the United States Criminal Code which 
are not applicable in the District of Columbia. The mean¬ 
ing is clear enough. It is that the harmonious co-existence 
of the two sets of statutes consists in the fact that some 
sections of the District of Columbia Code are not super- 
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seded by the United States Criminal Code and that other 
sections of the local statute are superseded by the United 
States Criminal Code. It is not susceptible of any other 
construction. Particularly, it cannot be held to mean that 
there are two criminal statutes, enacted by the same 
sovereignty, effective throughout the same territory, pro¬ 
scribing the same acts but establishing different punish¬ 
ments, and giving the prosecutor his choice of the one 
under which he prefers to proceed. 

We emphasize this last point in view of some language 
in O'Brien v. United States, 69 App. D. C. 135, 99 F. 2d 
368, 370. That case was a perjury prosecution relating to 
testimony given in a local proceeding. Neither party con¬ 
tended that the United Slates Criminal Code was ap¬ 
plicable so far as the substantive offense was concerned. 
It was conceded, in other words, that substantively the 
local statute was applicable. The convicted defendant, 
however, urged that he should have been sentenced under 
Section 231 of Title 18, U. S. C. The court rejected the 
contention, saying, in part, that: 

“We cannot think Congress intended the local statute 
covering perjury to apply so far as the definition is 
concerned but meant the general statute to apply as 
to punishment.” 

In the course of the opinion, the Court made some obser¬ 
vations about the language of the Johnson case dealing 
with the harmonious co-existence of two sets of statutes. 
We think that upon reflection, it will become obvious that 
the only correct interpretation of the meaning of the 
Johnson opinion on this point is the one which we have 
suggested. 
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IV. 

Appellant was deprived of a fair and impartial 
trial by the manner in which the trial was conducted. 

It was said in the opinion in Sunderland v. United 
States, 19 F. (2d) 202, without attempting precisely to 
define what a fair trial is, that a federal judge may direct 
and control the proceedings, 

“yet he may not extend his activities so far as to be¬ 
come in effect either an assisting prosecutor or a 
thirteenth juror.” 

No Court has been more insistent upon “the fundamental 
right to a fair trial” than the United States Court of Ap¬ 
peals of the District of Columbia. ( Whitaker v. McClain, 
73 App. D. C. 259 (1941), 118 F. (2d) 596, and Egan v. 
United States, 52 App. D. C. 384 (1923), 287 F. 958.) 
The record in this case, we submit, presents more com¬ 
pelling reasons for reversal than the Egan case where 
this Court said: 

“While there is perhaps no single instance so preju¬ 
dicial as this, warranting reversal, we are convinced 
that considered as a whole the rights of the defendant 
were so prejudiced thereby as to deprive him of that 
fair and impartial trial which the Constitution and 
the Law of the Land accords to every citizen accused 
of the commission of a crime.” 

On the question here presented, it is well settled that 
the Court may “examine the record as a whole without 
regard to objections.” 

Sunderland v. United States, 19 F. (2d) 202 
Hannon v. United States, 99 F. (2d) 933 
Benson v. United States, 112 F. (2d) 422 
Hayes v. United States, 112 F. (2d) 676 
Thomas v. District of Columbia, 67 App. D. C. 179, 
90 F. (2d) 424 

Meadows v. United States, 65 App. D. C. 275, 82 
F. (2d) 881. 
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We have already called attention to the trial court’s 
charge to the jury, which space limitations prevent us 
from elaborating upon further as factual matter. The 
opinion in the Sunderland case, supra, might well have 
been written for the case at bar. The use and reiteration 
of phrases that “the evidence justifies the claim of the 
government * * “the evidence further discloses * * *” 
rendered the charge there argumentative. The charge in 
the instant case was not only argumentative, it was 
downright misleading. The phrases “there was evidence 
tending to show” were used when in fact there was no 
such evidence. 

The fact that the viciousness of this charge was sand¬ 
wiched in between innocuous general propositions of law 
relative to the presumption of innocence, reasonable doubt, 
etc., does not hide the fact that the charge attempted to do 
subtly and indirectly what no judge is permitted to do in 
an American court, i. e., to argue or instruct the jury to 
bring in a verdict of guilty. 

United States v. Gollin, 166 F. (2d) 123. 

Furthermore appellant was entitled to protection against 
misstatement of evidence and to something more than gen¬ 
eral statements of law. Appellant was entitled to instruc¬ 
tions requested concerning principle of law as applied to 
the facts of the case. 

Bihn v. United States, 66 S. Ct. 1172, 328 U. S. 633 

United States v. Max, et als., 156 F. (2d) 13 

United States v. Douglas, 155 F. (2d) 895. 

This Court has consistently recognized that the power 
of a federal judge to state his opinion on facts is subject 
to limitations which forbid him to distort or add to the 
evidence, to mislead the jury, or to comment in a hostile 
matter, and requires that the charge be fair, dispassionate 
and judicial. 

Wilson v. United States, 71 App. D. C. 54, 107 F. 

(2d) 253 
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Colbert v. United States, 79 U. S. App. D. C. 261, 
146 F. (2d) 10. 

The admission of the testimony of the witness Rogers 
purporting to “summarize” the basic testimony of Lamarre 
was clearly reversible error in view of the fact that the 
official transcript of Lamarre’s testimony was the best 
evidence of that testimony. 

Kain v. Larkin, 131 N. Y. 300, 30 N. E. 105 
People v. Hinchman, 75 Mich. 587, 42 N. W. 1006. 

Prejudicial argument in which the prosecution was per¬ 
mitted by the Court to refer to the appellant as u that bird” 
who had “ lived in luxury while the boys were fighting in 
the South Pacific ” would seem to require no further argu¬ 
ment nor citation of authorities to demonstrate that 
reversible error was committed. 

There are many other instances in this lengthy record, 
we submit, which lead to no other conclusion. 

CONCLUSION. 

For all of the foregoing reasons, we respectfully 
submit that the judgment of conviction should be re¬ 
versed and the indictment dismissed. 

Respectfully submitted, 

Amen, Bushnell, Butler & Hardy, 
Attorneys for Appellant. 

Robert T. Bushnell, 

Russell Hardy, 

Smith W. Brookhart, 

Of Counsel. 
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No. 9797 

Bennett E. Meyers, appellant 

v. 

United States of America, appellee 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a conviction for subornation of per¬ 
jury. Appellant was indicted jointly with one Bleriot H. 
LamarTe. The 1st, 3rd, and 5th counts of the indictment 
charged Lamarre with specific acts of perjury before a Sub¬ 
committee of the Senate Special Committee to Investigate the 
National Defense Program. Lamarre pleaded guilty to the in¬ 
dictment for perjury. The 2nd, 4th, and 6th counts of the in¬ 
dictment charged appellant with the subornation of Lam- 
arre’s perjury. Appellant was tried with a jury in the Dis¬ 
trict Court and was found guilty on all three counts on March 
12, 1948. He was sentenced to a term of imprisonment of 
twenty months to five years. 

The Senate Committee was set up to investigate and to deter¬ 
mine whether there had been waste, fraud, corruption, misman¬ 
agement, excessive profits, or inefficiency in the spending of 
money in the National Defense Program. In the course of an 
investigation of these matters as they related to the Hughes 
Tool Company, appellant, who had been a Major-General and 
Deputy Chief of Procurement of Aircraft and Aircraft Parts 
for the Army Air Force during the war, was called upon to tes- 

(l) 
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tify before the Committee. As a result of his testimony, the 
Subcommittee became interested in the affairs of the Avia¬ 
tion Electric Corporation. It learned that Bleriot H. Lamarre 
had been president of that corporation from 1940 until its dis¬ 
solution in 1946. He was accordingly subpoenaed to testify 
before the Subcommittee. He did appear and testified on Oc¬ 
tober 4 and 6,1947. The particular subject for inquiry by the 
Subcommittee was appellant’s interest in the Aviation Electric 
Corporation and the questions to Lamarre were directed along 
those lines. 

Lamarre testified before the Subcommittee that appellant 
was not financially interested in the company during the years 
1940 to 1947, except for the fact that in 1940 and 1941 he had 
loaned money to the corporation which was repayed in 1942 
(Gov. Ex. 102, pp. 249-250). Lamarre explained that the stock 
in the corporation was endorsed to appellant as security for 
loans, but stated that it was kept in a safe in the company’s 
office. Questioned by the Subcommittee as to various items 
showing payments by the corporation to or for the appellant, 
including the purchase of a Cadillac car and the redecorations of 
appellant’s apartment, Lamarre repeatedly denied such pay¬ 
ments were made as a result of appellant’s interest in or con¬ 
nection with the company. 

Three days later, Lamarre again appeared before the Senate 
Subcommittee and recanted. He admitted that the testimony 
he had previously given was false, asserting that appellant had 
been most deeply interested financially in the Aviation Elec¬ 
tric Corporation and that the Cadillac automobile and the 
apartment redecorations had been paid for out of corporation 
funds for appellant’s exclusive benefit. He admitted at that 
time that he had falsely testified at the instance of appellant. 
When further investigation showed the truth of his recanta¬ 
tion and the falsity of his prior testimony, the indictment in 
this case was obtained. 

SUlOttABY OF ABGTJMEKT 

This case was fully and carefully tried and the appellant 
was fairly convicted of subornation of perjury. 

1. The evidence showed that, in his effort to conceal his true 
connection with a company from which he obtained large 
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profits while in a position of high trust in wartime, appellant 
persuaded the man he had made president of that corporation 
to go before a Senate Subcommittee and deny that connection. 
In order to hide the fact that he had owned and derived all the 
profits from a corporation which manufactured aircraft parts 
while he was Deputy Chief of that Branch of the Army Air 
Corps directly charged with the duty of procuring such parts, 
appellant induced this man to testify before a Senate commit¬ 
tee that appellant did not have any financial interest in the 
corporation and to say that his expensive automobile was 
bought for and used by the corporation and that ten thousand 
dollars worth of furniture and decoration was a personal gift. 

Following his instructions, Bleriot H. Lamarre went before 
a Senate Subcommittee and testified as he had been told, know¬ 
ing his story was not true. A few days later he recanted and 
told the true facts that were brought out later in more detail 
at the trial. He admitted his perjury and when indicted for 
it, pleaded guilty. 

The facts are, and appellant does not now deny them, that 
with the exception of modest salaries, he alone received all 
of the profits of the corporation, amounting to more than 
$150,000, while using elaborate subterfuges to conceal his 
identity with the corporation. His Cadillac and his elabo¬ 
rately furnished apartment all came to him from company 
funds, while large salaries were credited to various subordi¬ 
nates who were constituted officers of the corporation and who 
were obliged to remit to the appellant in the form of cash or 
cashiers’ checks all but a fraction of these apparently large 
salaries. 

2. The Subcommittee of the Senate before which Lamarre 
committed perjury was appointed with the authority of the 
full Committee. That Committee, in turn, had been estab¬ 
lished by a Senate Resolution which expressly provided for 
its operation through subcommittees and authorized its con¬ 
tinuance from Congress to Congress. By similar resolution 
its size was increased from an original seven to ten members. 
Its purpose and function was to inquire into just such fraud 
and misapplication of defense and war expenditures as was 
revealed in the affairs of the Aviation Electric Corporation. 
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When Lamarre was sworn and began his testimony, there was 
a quorum of the Subcommittee present. No question of a 
quorum was raised at any time during his testimony and if 
less than a quorum was present at any time, it is immaterial. 
All essential portions of the perjury were committed when a 
majority of the Subcommittee was present. 

3. Appellant was properly indicted under the District of 
Columbia perjury statute rather than the Federal one as defin¬ 
itively held by this Court. In any event, the two statutes 
are almost identical and the sentence imposed was within the 
limits of either statute. 

4. The Court did not abuse its sound discretion in denying 
appellant’s preliminary motion to inspect the transcript of 
Lamarre’s testimony before trial. No harm is shown by this 
denial. The transcript was furnished to appellant early in 
the trial and he still maintains that the testimony contained 
in that transcript was true and did not require refutation. 

5. William P. Rogers, Chief Counsel of the Senate Commit¬ 
tee before a subcommittee of which the perjury was committed, 
was qualified to summarize Lamarre’s testimony, having been 
present and having heard it. His summary was correct and 
conformed with the transcript which was later introduced. 

6. The argument of the prosecutors in this case was perfectly 
fair and fully in accord with the facts. No objection was made 
to most of the statements now complained of and the one that 
was objected to was within the realm of fair comment and 
clearly in answer to appellant’s argument. 

7. The Court’s charge was eminently careful in its summary 
of the evidence and correct in its statement of the law. 

ARGUMENT 

I 

Lamarre’s testimony before the Senate Subcommittee was 

perjured 

Appellant’s principal contention is that no perjury was com¬ 
mitted by Lamarre before the Senate Subcommittee. He con¬ 
tends that what was there said by Lamarre was true and cor¬ 
rect and consequently not perjured. The evidence adduced at 
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the trial, he submits, proved the truth of Lamarre’s testimony 
before the Committee. 

The answer to this contention is found in a comparison of 
the testimony before the Committee and the evidence adduced 
at the trial. It is purely a question of fact. Therefore the evi¬ 
dence in respect to the three major matters concerning which 
perjury was committed is here contrasted so that the conflict 
is apparent. 

a. Perjury concerning appellant’s financial interest in the Aviation Electric 

Company 

1. The indictment 

The first count of the indictment charged that Bleriot H. 
Lamarre, when he appeared before the Senate Subcommittee 
on October 4 and 6, 1947, falsely testified that the appellant 
was not financially interested in or connected with the Aviation 
Electric Company during the years 1940 to 1947, whereas 
Lamarre knew that appellant was financially interested in and 
connected with the said company during each of those years. 
(R. 2099.) In the second count of the indictment appellant 
was charged with the subornation of such perjury. (R. 2100.) * 

2. Lamarre’s testimony before the Subcommittee 

In respect to the matter charged in the first count, Lamarre 
testified before the Senate Subcommittee substantially as fol¬ 
lows: Appellant's interest in the Aviation Electric Corpora¬ 
tion was solely by reason of the fact that he had loaned it money 
but Lamarre was the boss and the officers were the boss (Gov. 
Ex. 102, p. 43). Lamarre and the other officers who constituted 
all the stockholders of the corporation endorsed their stock in 
blank for purposes of securing appellant's loan to the company, 
but the stock was the appellant’s (Gov. Ex. 102, pp. 37-38). 

The stock was held for appellant only “so long as the com¬ 
pany owed him money” (Gov. Ex. 102, p. 44). Lamarre con¬ 
sidered that it did not really belong to appellant all of the time 
but “it had always been mine as a matter of fact” (Gov. Ex. 
102, p. 48). He did not consider that he had any obligation to 
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pay appellant for it (Gov. Ex. 102, p. 49). “The Company 
didn’t owe [appellant] money lata: on. It was paid off so that 
made my equity in the business. In October 1942 the Com¬ 
pany did not owe Mayers a nickel” (Gov. Ex. 102, p. 168). 

Lamarre was the boss of the business (Gov. Ex. 102, p. 49). 
The only discussion he had with appellant concerning the 
business was when appellant was worried about the repayment 
of loans which he had made to the corporation (Gov. Ex. 102, 
p. 50). There was no discussion with appellant of Lamarre’s 
salary of $30,000 as president, nor of his brother-in-law, 
Thomas E. Readnower’s, salary of $18,000 as secretary of the 
corporation (Gov. Ex. 102, p.-55), nor had there been any 
discussion concerning the employment of Readnower (Gov. Ex. 
102, p. 58). 

R. A. Cumutt, later appellant’s father-in-law, was recom¬ 
mended to him by appellant for a position with the company 
(Gov. Ex. 102, p. 70), but appellant did not order him to hire 
him (Gov. Ex. 102, p. 73). When Cumutt was discharged 
appellant was not told of the fact nor did he know that a large 
sum in severance pay was given to Cumutt until much later 
(Gov. Ex. 102, p. 180-1). 

On October 9, 1947, before the Senate Subcommittee, La- 
marre recanted, and admitted appellant’s financial interest in 
the corporation. 

3. Testimony at the trial 

Actually, of course, as appellant does not deny, he had a 
considerable financial interest in the company during the en¬ 
tire life of the corporation (Br. 12). As stated by Lamarre 
at the trial of this case, somewhat over $150,000 was drawn 
from the funds of the corporation by appellant during the life¬ 
time of the corporation (R. 565). 

Lamarre testified at the trial that he was installed as an 
officer of the corporation by appellant “to watch his financial 
interest in the Company” (R. 315), and it is clear throughout 
all the testimony that appellant had a close financial interest 
in the company and that Lamarre, although nominally presi¬ 
dent, was required by appellant to consult with him concern- 
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ing every matter of any importance in the affairs of the cor¬ 
poration. 

In December 1940, appellant talked with the president of 
Bell Aircraft Corporation (R. 1170-74) and then instructed 
Lamarre concerning the solicitation of business from the Bell, 
Aircraft Corporation (R. 356-357). Large subcontracts fol¬ 
lowed. 

In 1941, approximately $66,000 was withdrawn from the cor¬ 
poration by Lamarre at appellant’s instructions. Eighteen 
thousand dollars was charged as salary and travelling expenses 
of Lamarre and transmitted to appellant in the form of cashiers’ 
checks (R. 366-367, 368-386). Thirty-four thousand dollars 
was paid by company checks to appellant as repayment of so- 
called loans (R. 415-19). 

In 1942, appellant became Deputy Chief of Aircraft Pro¬ 
curement for the Army Air Force (R. 355). He then told 
Lamarre that all future withdrawals would have to be in the 
form of cash to avoid any record of the transactions (R. 429- 
39). Thereafter, Lamarre’s salary was reported on the com¬ 
pany’s book as approximately $20,000 per annum, of which 
at least $15,000 was paid by Lamarre to appellant (R. 422; 451- 
453). 

In 1941, Thomas E. Readnower, Lamarre’s brother-in-law, 
was hired by the corporation at a salary of $1,200 per annum 
(R. 994). His salary thereafter and retroactively, on appel¬ 
lant’s instructions, was made to appear on the books of the 
corporation at $18,500 a year. This same salary was con¬ 
tinued even after Readnower entered the Army. At least 
$15,000 of this was paid each year to appellant in cash (R. 
432-35 ; 447-51; 995-1018). 

<In 1942, R. A. Cumutt, appellant’s father-in-law, was hired 
at appellant’s instructions at an annual salary of $12,000. In 
1945 a contract was made, dated 1942, to run through 1948, 
calling for a salary of $12,000 a year (R. 437-40). This con¬ 
tract was terminated at the time of its execution in 1945, 
with $28,000 being paid Curnutt for the balance of the con¬ 
tract (R. 445-46). Several days after the payment Cumutt 
purchased a cashier’s check payable to the wife of appellant 


791795 — 4 : 


-2 



8 


for approximately $26,000. The check was subsequently 
cashed by appellant’s wife (R. 446). 

There was evidence also that appellant was the moving 
force in the organization and operation of the corporation 
(R. 197-245). During the life of the corporation, while ap¬ 
pellant was in Washington and in Dayton, Lamarre made 
daily reports, written or oral, to appellant (R. 355). No 
major decision as to finances or personnel was made without 
consulting him (R. 694). Early in 1940 appellant obtained 
possession of all the 250 shares of the corporation’s stock. 
The stock certificates were issued in various names, but at ap¬ 
pellant’s instructions were endorsed in blank and were kept 
by him (R. 343-4; 363-65). 

Income tax assessements against the corporation for the 
years 1940-1947, made subsequent to the corporation’s disso¬ 
lution and totalling about $16,000, were paid by appellant out 
of his own funds (R. 503—11; 517-30; 535). 

The foregoing and other evidence adduced at the trial 
showed appellant not only had a financial interest in the cor¬ 
poration but that in effect he owned and controlled the cor¬ 
poration (See R. 390-96; 960; 1834r-5). 

4. Subornation 

On October 3, 1947, in the lobby of the Carlton Hotel in 
Washington, D. C., appellant instructed Lamarre to tell the 
Subcommittee that “Meyers had no financial interest or any 
other interest other than the money that he had loaned to the 
corporation and which had been repaid to him by the middle 
of 1942.” (R. 582.) 

b. Perjury concerning Cadillac automobile 
1. The indictment 

Count 3 of the indictment charges that Bleriot H. Lamarre 
falsely testified before the Senate Subcommittee that a Cadil¬ 
lac automobile had been purchased for the Aviation Electric 
Corporation and for the use of the corporation. (R. 2100- 
2101.) 

Count 4 alleges that such testimony was procured and 
suborned by the appellant. (R. 2101.) 


2. Testimony before the Subcommittee 

At the Subcommittee hearing Lamarre testified that he had 
requested appellant to purchase a Cadillac automobile for the 
corporation in December of 1941. The car that appellant 
purchased was the company car and was used by Lamarre as 
president of the corporation (Gov. Ex. 102, p. 178-9). 
Lamarre was the only one authorized to use it until Cumutt 
came into the corporation, when authority was extended to 
him to make use of the car (Gov. Ex. 103, p. 308-9). The only 
time that the car remained in Washington was for several 
weeks during the first quarter of 1942 when he left it here 
because the weather prevented him from driving it back to 
Dayton, Ohio (Gov. Ex. 103, p. 308-9). He did not know 
whether or not appellant used it during the few weeks that it 
was left in this city. It was sold to Cumutt, appellant’s father- 
in-law (Gov. Ex. .102, p. 178) because the company had no 
further use for it. 

On October 9, before the Subcommittee, Lamarre recanted 
and admitted that the automobile was purchased for appel¬ 
lant’s use and was used only by him. 

3. Testimony at the trial 

At the trial Lamarre testified that appellant telephoned him 
from Washington in December 1941 and directed him to for¬ 
ward a corporation check payable to the Capital Cadillac Com¬ 
pany for approximately $3,000 (R. 398). It was not purchased 
for the benefit of the corporation which had no use for it 
(R. 401-2; 406-11). * He saw the car in the garage of the ap¬ 
pellant’s apartment house at 2400 16th Street, Washington, 
D. C. (R. 402), and later on in the possession of the appellant 
after he was transferred to Wright Field, Dayton, Ohio. He 
also saw it at Patterson Field and still later at Bayville, Long 
Island, at all times in appellant’s possession. 

This testimony was corroborated by other substantial'testi¬ 
mony. Melvin J. Taylor, the manager of the garage at Hotel 
2400 where appellant made his home, testified that the Cadillac 
remained in the garage under appellant’s orders during the 
entire time that he was stationed in Washington and was used 
only by him or with his authority (R. 1410-15). His Army 
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chauffeur, Calvin E. Mettee, testified that he drove the said 
Cadillac for the appellant and appellant’s wife while General 
Meyers was stationed in Washington and under his instruc¬ 
tions drove it to Wright Reid, when Meyers was transferred 
there. He drove it to appellant’s home on Long Island when 
the General was retired (R. 1730-41). It was shown that the 
car was registered in the District of Columbia and bore Dis¬ 
trict of Columbia tags although the corporation maintained 
no office here (R. 1375-90; 1402-09; 1410-15; 1435-38; 1730- 
45). 

4. Subornation 

Lamarre testified that on October 3, 1947, in the lobby of 
the Carlton Hotel, appellant instructed him to testify as 
follows: 

I was to say that the Cadillac automobile was pur¬ 
chased for the company by Meyers on my instructions 
and that I had gone to Washington a few weeks after 
the car was delivered and I had driven it back to Day- 
ton, and that on several occasions I had driven the car 
to Washington, but because of bad weather I had 
gone back on the train and it remained here in Washing¬ 
ton for some time and then later on when I came in 
again I would pick the car up and drive it back home. 
(R. 582). 

c. Perjury concerning decoration of appellant's apartment 

1. The indictment 

Count 5 of the indictment in this case charges that Lamarre 
falsely testified before the Senate Subcommittee that the cost 
of decorating the apartment of appellant at 2400 16th Street 
NW., in the year 1941 in the amount of $10,000 was a gift from 
himself to Bennett E. Meyers. (R. 2101-2102.) 

Count 6 alleges that such testimony was procured and 
suborned by appellant. (R. 2102.) 

2. Testimony before Senate 

■ Before the Senate Subcommittee Lamarre testified that 
“You laid a great deal of stress this morning on what you call 
gifts to General Meyers. I would like to amplify my state¬ 
ments on that, because at that time I did not consider it a gift, 
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but it was after General Meyers had come to Washington, he 
had. an apartment to decorate, and I paid for the decoration 
of the apartment, and the furnishings” (Gov. Ex. 102, p. 
115). 

This was a gift to appellant from Lamarre personally (Gov. 
Ex. 102 and 103, pp. 117; 119; 273; 274^5; 278; 279). Al¬ 
though the decoration was paid for by checks of the corporation 
“The $10,000 was charged to my salary account in 1941.” 
Throughout this portion of his testimony Lamarre constantly 
reiterated that the work done on appellant’s apartment was a 
personal gift from Lamarre to Meyers (Gov. Ex. 102, pp. 
224-6; 271). 

3. Testimony at the trial 

At the trial Lamarre testified that he, acting on appellant’s 
instructions, drew checks on the corporation in the total 
amount of $10,000 made out to the order of Neta Davis during 
1941 although he did not know at that time who Neta Davis 
was or for what purpose the checks were drawn (R. 385-8). 
The checks were sent by Lamarre to appellant. At appellant’s 
instructions these checks were charged to selling expense (R. 
386). Lamarre had no knowledge of what the checks were 
for (R. 393), and the corporation did not receive the benefit 
of the checks in any way (R. 389). 

4. Subornation 

Lamarre testified that on October 3 in the lobby of the Carl¬ 
ton Hotel appellant instructed Lamarre to testify before the 
Senate Subcommittee that the decoration of Meyers’ apart¬ 
ment at 2400 16th Street “was a gift from me to Meyers in 
appreciation of all the things that he had done for me in the 
past.” (R. 582.) 

This comparison clearly shows that the two versions of the 
facts as stated by lamarre are irreconcilable. If one is true, 
the other is certainly false. Lamarre himself recognized this, 
as evidenced by his recantation and his plea of guilty to the 
perjury charge. There can be little doubt that the story re¬ 
counted by Lamarre on the witness stand at the trial below 
was true. Prolonged and skillful cross-examination failed to 
provoke a single discrepancy or inconsistency that appellant 
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has considered of sufficient importance to direct this Court’s 
attention to on appeal. 

Furthermore, the testimony of Lamarre was corroborated at 
the trial by a huge volume of exhibits from the records of 
the Aviation Electric Company as well as by the testimony 
of practically every other person who had knowledge of the 
facts. All of it was inconsistent with Lamarre’s testimony 
before the Subcommittee and all of it constituted the complete 
and complex story of the full truth. 

In this connection, since it is appellant’s theory that La¬ 
marre’s testimony at the trial was true, it is difficult to see 
why corroboration is required (Br. 33). His argument is 
simply that there is no conflict between this evidence and the 
testimony before the Subcommittee, both of which were cor¬ 
rect (Br. 31). It seems inconsistent to admit that the evidence 
adduced at the trial was all substantially true and then com¬ 
plain that it was not corroborated. 

II 

The suborned perjury was committed before a competent 

tribunal 

Appellant contends that no perjury could have been com¬ 
mitted since the Subcommittee of the Senate before which the 
perjury was committed was not a competent tribunal (Br. 
34-45). His argument is that in the first place the Senate 
Committee itself was in reality a seven-man and not a ten- 
man committee; that each of the members of the Subcom¬ 
mittee was appointed at a time when there were already 
seven members of the Committee and thus did not become 
members of an already complete committee. He contends, 
too, that the Subcommittee was not properly appointed by 
action of the full Committee and that in any event there 
was not a quorum of the Subcommittee present on one of the 
days when the perjured testimony was given. 

a. The Committee was composed of ten members 

As to the first portion of this contention, the number of 
Senators on the Committee to Investigate the National De¬ 
fense Program was created on March 1, 1941, as a special 
seven-man committee (Sen. Res. No. 71, 77th Cong., 1st Sess. 
(1941). Resolutions continuing the Committee and otherwise 
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relating to its activities were prepared under the direction of 
the Chairman of the Committee and passed by the Senate 
(R. 1226). On October 16,1941, the membership of the Com¬ 
mittee was increased to ten (Sen. Res. No. 175, 77th Cong., 
1st Sess. (1941). In November 1941, the Vice-President, in 
accordance with the resolution, appointed three additional 
members (Def. Ex. 17). Thereafter, the membership was 
maintained at ten by appointments to fill vacancies that oc¬ 
curred from time to time (Def. Ex. No. 17, appellant’s appen¬ 
dix 333-340). 

By the terms of the Resolution creating the Committee it 
was to continue during “the Seventy-Seventh and succeeding 
Congresses.” But in addition, each of the three succeeding 
Congresses specifically continued the authority of the Com¬ 
mittee.* 

None of the resolutions continuing the authority of the Con- 
mittee made reference to Resolution No. 175 of the 77th Con¬ 
gress, which increased the membership to ten. No indication 
of an intention to reduce the membership can be found in these 
Resolutions or elsewhere. But appellant contends that the 
omission of reference to this Resolution in Sen. Res. No. 6 of the 
78th Congress caused an automatic reversion to a seven-man 
committee, and three members were thus severed from it. 
There were ten validly appointed members of the Committee 
at the time. It is not suggested which members would thus 
be stricken or how their identity could have been determined. 

The Senate clearly had the power to set up a committee that 
would continue from Congress to Congress, and there is no 
merit to appellant’s contention that it did not. Sinclair v. 
United States, 279 U. S. 263, 295-296, relied on by appellant, 
is not authority for this alleged want of authority. Its effect 
is that unless otherwise provided, the life of a committee does 
not continue from one Congress to the next. There is nothing 
in the case which holds that Congress, or either house, may 
not establish a committee that will continue indefinitely if it. 
so orders. There is no reason or authority for the contention 
that the legislative branch’s power is limited in this respect and 

•Sen. Res. No. 6, 78th Cong., 1st Sess. (1943); Sen. Res. No. 55, 79th Cong., 
1st Sess. (1945); Sen. Res. No. 46, 80th Cong., 1st Sess. (1947). 
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that it may not provide for the orderly continuance of a com¬ 
mittee in its investigation of vast and complex problems. 

! . The Senate here clearly expressed its intention in the original 
resolution that the Committee should continue during “the 
i Seventy-Seventh and succeeding Congresses.” 

In addition to the express intent of the Committee, the in- 
i tent to continue it as a ten-man committee is plainly found 
in the subsequent administrative and legislative history of the 
Committee. This Resolution of the 78th Congress was drafted 
I under the direction of the Chairman of the Committee and was 
presented by him to the Senate (R. 1226). It was his under¬ 
standing and intention that the Committee was to be continued 
- as a ten-man committee. It was not only the understanding 
of the Committee that it was a ten-man committee but also 
i of the Senate generally. It is not suggested that any member 
i of the Senate since that time has questioned the constitution 
i of the Committee. Journal entries during the life time of the 
Committee show that the membership was constantly main¬ 
tained by appointments by the presiding officer of the Senate 
(Def. Ex. No. 17). 

Appellant contends that the simple failure to mention the 
resolution increasing membership in the later resolutions by 
I operation of law effected the diminution of the ten-man to a 
seven-man committee. Sinclair v. United States, supra, on 
! which appellant again relies, proves the opposite of the propo- 
i' sition which appellant contends must prevail. There, in a 
i prosecution for contempt of the Senate, the Supreme Court 
i jbeld that mere mistake in its number in a reference to a pre¬ 
vious resolution in a resolution continuing the committee will 
not deprive the committee of its powers, saying: 

i ' * # * It would be quite unreasonable, if not indeed 
absurd, for the Senate to direct investigation by the 
committee and to allow its power to summon and swear 
witnesses to lapse. The context and circumstances 
show that Resolution 294 was intended to be kept in 
force. 279 U. S. at p. 296. 

i The later resolutions of the succeeding Congresses were un¬ 
necessary to continue the life of the Committee. Their object 
obviously was to make orderly provision for budgetary and 
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bookkeeping purposes. Forthese purposes there was no neces¬ 
sity to make any reference to any except the original resolu¬ 
tion. That a resolution had been passed increasing the size 
of the Committee was immaterial in this respect. 

Certainly it is unreasonable to insist here that the later 
resolutions as a matter of law must have operated to effect 
repeal by implication despite the obvious intent of the Senate. 
As this Court said in Ccdlan v. District of Columbia, 43 App. 
D. C. 338, 340 (1915): 

It is a well-settled rule that repeals by implication} 
are not favored. 

Furthermore, if, as is undoubtedly the case, as said by this 
Court in United States v. I ekes, 68 App. D. C. 409: 

The failure of Congress to amendLa statute, after ad¬ 
ministrative rulings have been made construing or 
applying it, has been recognized as evidence of Con¬ 
gressional approval of such rulings. Constanzo v. Til¬ 
ling hast, 287 U. S. 341 (1932); Coming Glass Works v. 
Robertson, 62 App. D. C. 130, 65 F. 2d 476 (1933), cert, 
den. 290 U. S. 645 (1933). 

With how much force does this principle apply when it is con¬ 
cerned with the actual administration of Senate business, 
where all the transactions occurred within the Senate itself. 
The administrative act of the presiding officer of the Senate 
in maintaining a membership of ten for this important com- 
' mittee for four years was within the personal knowledge of 
the Senate. Yet no change and no complaint was made, 
demonstrating conclusively the intent of the Senate. 

Thus it is clear that not only was it the intention of the 
Senate to raise the membership of the Committee to ten 
members in October 1941, but it has since been the intention 
of the Senate to maintain a committee of ten members. 

b. The Senate Subcommittee was validly constituted 

Appellant contends that the Subcommittee of the Senate 
before which Lamarre testified was not a competent tribunal 
since it was not appointed by action of the full Committee 
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(Br. 36-39). No authority is given for the proposition that 
a subcommittee may only be appointed by action of the full 
Committee. United States v. Seymour, 50 F. 2d 930 (D. C., 
D. Nebraska 1931) and United States v. Norris, 300 U. S. 564. 
569 (1937), on which appellant relies (Br. 38), merely say 
that in the particular case that where the committee has au¬ 
thorized its chairman to appoint subcommittees, he may do 
so without the further action of the full committee. But in 
neither of these cases is there anything to indicate that such 
action is a necessary prerequisite to the valid functioning of 
the subcommittee. 

In the present case there was similar authorization by the 
full Committee. William P. Rogers, Chief Counsel for the 
Committee, testified: 

The full Committee authorized the Chairman to appoint 
Subcommittees; in pursuance to that authorization by 
the full Committee, the Chairman appointed this Sub¬ 
committee. (R. 175). 

Again the witness testified: 

# * * The Chairman has always been authorized 
by the Committee to appoint Subcommittees, and that 
continued in this Committee, and I have been present 
at Committee meetings of the full Committee when 
they authorized the Senate to appoint a subcommittee, 
and that has never changed. (R. 177). 

On further cross-examination, the witness repeatedly reiter¬ 
ated this fact (R. 177-181,190). 

Furthermore, Senator Owen Brewster, the Chairman of the 
Committee, testified that the Subcommittee in question was 
appointed at a meeting of the full Committee (R. 1228,1235) 
and the “functioning of the Subcommittee was a matter of 
knowledge and notice” (R. 1220). 

Although in this case the appointment of the Subcommittee 
was made at a meeting of the full Committee and apparently 
with its consent, so as to satisfy the scruples of even the appel¬ 
lant, yet Senator Brewster stated that it is the custom in the 
Senate for the chairmen of committees to appoint subcom¬ 
mittees without consultation (R. 1229-30; 1245-6). 
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Thus, the undisputed record shows that the Subcommittee 
before which Lamarre committed perjury was appointed at a 
meeting of the full Committee by the Chairman of the Com¬ 
mittee, pursuant to authorization of the Committee, in accord¬ 
ance with the provisions of the Senate Resolution. Conse¬ 
quently, the Subcommittee must be considered a competent 
tribunal. 

c. The perjury was committed before a quorum of the Subcommittee 

Appellant complains that on one of the days on which La¬ 
marre testified before the Senate Subcommittee, a quorum was 
not present (Br. 39-41). The Subcommittee consisted of five 
Senators so that three members constituted a quorum, and on 
October 6, 1947, the transcript of proceedings indicates that 
only two members of the Committee were present. However, 
a quorum was present at the outset of Lamarre’s testimony on 
October 4, 1947, at the time he was sworn and at the time he 
gave the major portion of his perjured testimony. 

Lamarre testified before the Subcommittee all day Saturday, 
October 4. At 5:25 p. m., the Chairman of the Subcommittee 
announced: “We will recess until 10:00 a. m. Monday” (Gov. 
Ex. 102, p. 253). 

On Monday, October 6, at 10:00 a. m., as stated in the tran¬ 
script, the testimony of Bleriot H. Lamarre was resumed. Sen¬ 
ator Ferguson told him the first thing on Monday morning, 
“You have been sworn. You understand that.” (Gov. Ex. 
103, p. 255). Thus it is evident that there was, in fact, one 
continuous meeting of the Subcommittee at which Lamarre 
testified. There was only the recess necessary under the cir¬ 
cumstances from the late Saturday afternoon until early Mon¬ 
day morning. The continuity of the proceedings is indicated 
by the understanding that it was not necessary to swear the 
witness again. Therefore, even under the instruction given 
by Judge Bailey in the case of United States v. Stewart, which 
is reported only in 6 Cannon*s Precedents, Section 345, there is 
sufficient evidence of a quorum, for in his charge in that case 
Judge Bailey said: 
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If such a committee so met; that is, if eight members 
!. did meet, and thereafter during the progress of the 
hearing some of them left temporarily or otherwise and 
no question was raised as to the lack of a quorum, then 
the fact that the majority did not remain there would 
not effect, for the purposes of this case, the existence 
of that committee as a competent tribunal, but before 
the oath was administered, and before the testimony of 
the defendant was given, there must have been as many 
as eight members of that committee present. 

There was a quorum at the time the witness was sworn. 
No question was raised as to the lack of a quorum at any 
time and from all that appears there may have been a quorum 
present at all times, except at 10:00 o’clock on Monday morn¬ 
ing, October 6,1947. 

In any event, perjury in all necessary respects was com¬ 
mitted on October 4. There was testimony by Lamarre at 
that time that appellant was not financially interested in the 
Aviation Electric Corporation; that the costs of decorating 
Meyers’ apartment was borne by the witness and was a per¬ 
sonal gift by him to the appellant and that the Cadillac auto¬ 
mobile was purchased for the purposes of the Corporation and 
was used by the Corporation. 

The testimony given on October 6 was merely cumulative 
and reiterated the perjury committed on the preceding Sat¬ 
urday. Accordingly, it is immaterial whether there was a 
quorum of the Subcommittee present at the beginning of 
the Hearing on October 6. Therefore, with respect to the 
quorum, this perjury summed by appellant was committed 
before a competent tribunal. 

Ill 

Indictment proper 

Appellant contends that the perjury provisions of the Dis¬ 
trict of Columbia Code (Section 22-2501) are not applicable 
to his acts and that he may be prosecuted only under the 
perjury provisions of the United States Code (Tit. 18, Sections 
231-232) (Br. 45-47). Evidently appellant does not main- 
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tain that this provision of the District of Columbia Code has 
been entirely superseded by the similar provisions of the 
United States Code but merely that the United States Code 
must take precedence in cases of "perjury or subornation of 
perjury relating to the legislative business of the United 
States” (Br. 46). There is no authority for this proposition. 
Certainly the case of Johnson v. United States, 225 U. S. 405, 
cited by appellant, does not support this contention. It held 
that the District of Columbia Code, sections concerning mur¬ 
der were not superseded by the provisions on the same subject 
in the United States Code. . It was not suggested that murder 
in the halls of Congress would be prosecuted under a different 
statute than murder elsewhere in the District of Columbia. 
As paraphrased by this Court in O'Brien v. United Stales, 69 
App. D. C. 135,136, 99 F. 2d 368: 

The Supreme Court said that the criminal code of the 
District and the federal*criminal code had definite ter¬ 
ritorial applications and might subsist together; that 
. the federal code embraces general legislation of general 
operation, while the District Code embraces local leg¬ 
islation of local operation; and that an intent to affect 
or repeal the latter by the enactment of the former 
must clearly appear and will not be implied. 

The O'Brien case actually involved the question of whether 
certain provisions of the federal or District codes were appli¬ 
cable to perjury in the District of Columbia. That question 
was definitively answered by this Court as follows: 

Had Congress intended that the perjury statute in the 
federal penal code should have effect in the District of 
Columbia, we think it would have said so in plain lan¬ 
guage. In the nature of things there must be some 
overlapping of some statutes, but we find no reason to 
suppose that every general statute of the United States 
was intended to supersede statutes enacted specifically 
to meet local conditions. Undoubtedly some general 
statutes may be concurrently effective with local stat¬ 
utes, but we cannot think Congress intended the local 
statute covering perjury to apply so far as definition 
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is concerned but meant for the general statute to apply 
as to punishment. In our view the local statute is ex¬ 
clusively applicable. 69 App. D. C. 137. [Italics sup¬ 
plied.] 

This case, of course, does not suggest that perjury before a 
1 Congressional committee would be an exception to this broad 
rule. 

This decision was followed in Behrle v. United States, 69 
App. D. C. 304,100 F. 2d 714. 

In view of the authoritative opinions of the Supreme Court 
and this Court, no further argument seems necessary to show 
that appellant was properly indicted under the applicable 
statute. In any event, the two statutes are virtually identical 
except as to the penalty provided. The sentence imposed here 
is within the limits of the penalty in either statute. Therefore 
is is entirely immaterial under which statute he was tried and 
sentenced. 

IV 

i Motion to inspect properly denied 

Appellant complains that his motion for permission to in¬ 
spect the transcript of proceedings before the Senate Subcom¬ 
mittee was denied in regard to Lamarre’s testimony and granted 
i only as to his own (Br. 3-4). Since, however, he contends, and 
at the trial proceeded on the theory, that all of Lamarre’s tes-’ 
timony before the Subcommittee was true and correct, it is dif¬ 
ficult to see how he was injured by not having access to it in 
•i advance of trial. As stated in appellant's Brief: “there was no 
issue for him to meet with respect to Lamarre’s perjury and 

* * * he should not go forward and legally shadow-box with 
i a charge that he had suborned a nonexistent perjury. It was 

beyond his—or any other human—power to produce evidence 

* * (g r n_i2). In accordance with this theory of the 
i case, appellant offered no testimony in his defense. It is not 

suggested that an earlier examination of the transcript would 
have induced any different conclusion, and it is indeed reiter¬ 
ated on this appeal that in the appellant’s view Lamarre’s testi¬ 
mony was proved true by the evidence at the trial and no refu- 
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tation of it was or is necessary. Therefore, whether or 
not there was any error in denying appellant access to the tran¬ 
script prior to trial, his brief vehemently insists on complete 
absence of injury to him thereby. “At most the prayer that the 
transcript be furnished was addressed to the sound discretion 
of the court, and it cannot be said that the court abused such 
discretion in denying it.” Edwards v. United States, 113 F. 
2d 286, 288 (C. C. A. 10th Circ. 1940). 

Furthermore, as soon as requested, on the second day of a . 
trial lasting more than two weeks, a copy of the entire tran¬ 
script was furnished to counsel for appellant (R. 163). In ad¬ 
dition, the privilege of recalling Mr. Rogers for further cross- 
examination after an examination of the transcript was ac¬ 
corded to appellant (R. 196). It has been held that the 
denial of a defendant’s preliminary motion for an order per¬ 
mitting inspection of various statements in the possession of 
the District Attorney was not error where all the material 
statements were produced at trial. Vause v. United States, 53 
F. 2d 346,356 (C. C. A. 2d Circ. 1931). 

Thus, there was no error and certainly no harm to the ap¬ 
pellant in refusing him leave to inspect prior to trial. 

V 

Senate Committee counsel properly permitted to summarize 

testimony 

Appellant complains that William P. Rogers, Chief Counsel 
for the Senate Investigating Committee, was permitted to tes¬ 
tify as to the statements made by Lamarre before the Senate 
Subcommittee (Br. 4-6). There is no question but that Rog¬ 
ers was present at the hearings and was entirely qualified to 
testify as to what occurred there. The obvious purpose of the 
prosecution in offering this testimony of Lamarre’s perjury was 
to get it before the jury in summary form at the outset of the 
trial so that the jury would be able better to recognize its essen¬ 
tial falsity as evidence was introduced to prove this. It was 
stated by the United States Attorney at the time that it was 
the Government’s intention to introduce the actual transcript 
later in the trial (R. 159). The contrast between the truth 
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and the false statements made before the Subcommittee were 
made more intelligible by the later introduction of the actual 
transcript of the perjured testimony. 

Such evidence was undoubtedly admissible. In the case 
Brzezinski v. United States, 198 F. 65 (C. C. A. 2d Circ. 1912), 
which involved prosecution for perjury, the transcript of the 
proceedings in which the perjury was committed was offered 
in evidence. In addition: 

An assistant United States attorney who was present 
in the grand jury room also testified to the substance 
of what Brzezinski said on that occasion. It is con¬ 
tended that the court erred in admitting this testimony 
on the ground that it was “not the best evidence.” 
This is a frivolous objection. Any one who has heard 
an oral statement made and remembers it may testify 
to what was said. 

It is not suggested that Rogers’ statements were not a fair 
summary of Lamarre’s testimony, and, indeed, despite Rogers’ 
rather modest and diffident characterization of his recollection, 
his testimony constitutes a remarkably accurate precis of 
Lamarre’s evasive and involved statements before the Sub¬ 
committee (R. 163-167). The cross-examination of this wit¬ 
ness merely brought out further details of Lamarre’s perjured 
testimony, all of which were remarkably accurate. 

VI 

Statements of prosecution were proper 

Appellant on this appeal contends that statements of the 
Assistant United States Attorneys in their final arguments to 
the jury were improper and the failure of the Court to instruct 
the jury to disregard such statements constituted prejudicial 
error (Br. 19-20). Several of the statements to which appel¬ 
lant objects were made in the opening portion of the Govern¬ 
ment’s summation to the jury and several of the statements 
were made in the final summation following the closing argu¬ 
ment by defense counsel. No objection was made during the 
entire course of the first portion of the Government’s argument 
nor was any request for instruction concerning it offered to the 



Court. The question is raised for the first time on this appeal. 
Consequently, it should not be considered by this Court. 

In Lorenz v. United States, 24 App. D. C. 337, 391, there 
was also a failure to object to the prosecutor’s statement. 
The appellant contended that the Judge committed error in 
allowing the statement to stand, but this Court held that in 
the absence of objection there was no error. 

The Supreme Court has also considered this failure to ob¬ 
ject as one answer to a complaint concerning a prosecutor’s 
remarks made only upon appeal. In United States v. Socony 
Vacuum Oil Co., 310 U. S. 150,238-239, it said: 

In the first place, counsel for the defense cannot as 
a rule remain silent, interpose no objections, and after 
a verdict has been returned seize for the first time upon 
the point that the comments to the jury were improper 
and prejudicial. See Crumptun v. United States, 138 
U. S. 361, 364. See also United States v. Skidmore, 
123 F. 2d 604, 610 (C. C. A. 7th, 1941). 

But even though this point should not be considered be¬ 
cause no objection was made to it, the remarks complained of 
nevertheless constituted proper argument. Appellant objects 
to having been characterized as “that bird” (Br. 19). This 
objection is similar to the one made in Patterson v. United 
States, 62 F. 2d 968, 970 (C. C. A. 10th, 1933), where the ap¬ 
pellants are characterized as “big shots.” The Court found 
this not objectionable. It is like the characterizations as 
“despicable” and “pompous” in United States v. Holt, 108 F. 
2d 365, 370 (C. C. A. 7th, 1940). The Court found this lan¬ 
guage unobjectionable. 

.The appellant objects to remarks of the prosecutor that 
“Meyers was living on the fat of the land” while others dur¬ 
ing the war were making sacrifices. In United States v. 
Socony Vacuum Oil Co., supra, the Supreme Court held that re¬ 
marks which were much more clearly appeals to prejudice and 

class hatred did not constitute prejudicial error, saying: 

• 

It is hard for us to imagine that the minds of the 
jurors would be so influenced by such incidental state¬ 
ments during this long trial that they would not ap- 
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praise the evidence objectively and dispassionately. 
* * * and where, as here, the record convinces us 
that these statements were minor aberrations in a pro¬ 
longed trial and not cumulative evidence of a proceed¬ 
ing dominated by passion and prejudice, reversal would 
not promote the ends of justice. See also United States 
v. Antonelli Fire Works Co., 155 F. 2d 631, 637-638 
(C.C.A. 2d, 1946). 

During the final portion of the Government’s summation, 
after the defense had made its closing arguments, certain 
objections were made by defense counsel to the statement of 
the Assistant United States Attorney, as follows: 

* * * repeatedly, counsel stated to you in his ad¬ 
dress today that Lamarre did not perjure himself, and 
of course if you believe he didn’t, there couldn’t be any 
subornation of perjury, so on that question he had to 
pat Lamarre on the back and say, “No, you didn’t com¬ 
mit perjury. You told the story you did but it wasn’t 
perjury. 

That is the case of the wish being father to the 
thought because if the perjury had not been suborned by 
the defendant and committed by Lamarre we wouldn’t 
be here today. 

Mr. Bush nell. I object to such a statement. 

The Court. I think that- 

Mr. Bushnell. It is the equivalent of saying—said 
if it hadn’t done something, we wouldn’t be here today. 

The Court. I think that is within the realm of per¬ 
missible argument. (R. 2011.) 

Clearly the court below was right in considering that such 
statements were within the realm of permissible argument. 

Although in every way a proper argument, an additional jus¬ 
tification for these remarks is that they were in response to the 
closing arguments of defense and, therefore, proper. Through¬ 
out his closing argument defense counsel persistently con¬ 
tended that there was no perjury committed by Lamarre, as 
he does on this appeal. The Government was entitled and, 
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indeed, bound by the facts to urge that such perjury had been 
committed. 

As stated by this Court in Hoeppel v. United'States, 66 App. 
D. C. 71,77,85 F. 2d 235: 

The statement made by him was induced by a state¬ 
ment to the jury by one of the defense counsel. 

This is in accord with the principle that: 

Counsel may make any argument which is based upon 
evidence or reasonable inference therefrom and may 
reply to argument of opposing counsel, and in doing so 
may make statements which might otherwise be im¬ 
proper. Baker v. United States, 115 F. 2d 533, 544 (C. 
C. A. 8th, 1940). 

Objection is now made also to the remarks of Government 
counsel in the final portion of the summation to a statement 
that a verdict of not guilty would be a gross miscarriage of 
justice; that perjury should not be allowed to run amuck and 
that a verdict of guilty should be returned to cleanse the 
Augean stables (Br. 20). Objection was made to these remarks 
at the time and a request was made to instruct the jury to 
disregard it, which was denied. These arguments are similar 
to those which were sustained in the case of Ballard v. United 
States, 152 F. 2d 941, 944 (C. C. A. 9th,. 1946) where the prose¬ 
cutor in his closing remarks had said: 

Let your verdict be a warning to those people who 
would be religious racketeers. Let’s clean out the 
money changers from the temple. 

Before this decision by the 9th Circuit Court of Appeals, the 
case had gone to the Supreme Court, 322 U. S. 78, and had 
been remanded for further proceedings. The Court said, re¬ 
garding the alleged improper argument of counsel: 

As heretofore stated, the point was raised and presented 
to the Supreme Court and was given no mention in 
any of the Justices’ opinions. 

There was thus nothing intemperate or improper in the 
remarks of the prosecutors here. There is ample authority 
justifying similar remarks in Supreme Court and other-federal 
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cases to justify any language in this case. Most of the state¬ 
ments complained of were not objected to and the one that 
prompted an dbjection was not only unexceptionable, but in 
answer to argument of appellant’s counsel. 

VII 

Court’s charge correct 

Appellant contends that the Court’s charge “supplied defi¬ 
ciencies” in the .Government’s evidence and made “distorted 
and misleading comments on evidence.” (Br. 13). Numerous 
instances are cited on the succeeding pages of appellant’s brief 
(p. 13-18) of what are alleged to be examples of this unfair¬ 
ness on the part of the trial judge. However, even the por¬ 
tions of the charge that are quoted out of context are eminently 
fair summaries of the evidence or correct statements of the law. 

The Court instructed the jury that the Subcommittee of the 
Senate was a validly constituted tribunal as a matter of law 
(R. 2064). This was concededly a question of law for the 
Court to determine. Therefore, it is immaterial whether the 
Court stated with precision the factual basis for its conclusion, 
since the jury was bound by the instruction and were precluded 
from inquiring into the factual basis therefor. But, in fact, 
there was ample evidence to support the statement that the 
“Committee * * * created a subcommittee” (R. 2063). 
There was testimony that the Subcommittee was appointed 
at a meeting of the full Committee (R. 1228, 1235), with the 
authority of the Committee (R. 175). 

Appellant complains too (Br. 13-14) of the Court’s sum¬ 
mary of Lamarre’s testimony before the Subcommittee con¬ 
cerning appellant’s financial interest in the Aviation Electric 
Corporation. The summary was fair and conforms precisely 
with the evidence. If the Court states that such testimony 
“appears” to state that Meyers owned the company, that 
characterization is thoroughly justified by the confused and 
evasive statements that Lamarre made before the Subcom¬ 
mittee. 

There is, as heretofore appears (pp. 5-6), ample basis for 
the Court’s assertion that Lamarre had testified before the 



Committee that there was no connection between Meyers and 
the corporation except that Meyers made loans that were 
repaid. There is no need to labor this point that can best be 
seen in the testimony of Lamarre. It is submitted that the 
Court was correct in stating that mere loans to a corporation 
do not constitute a financial interest in it. 

CONCLUSION 

The appellant suborned perjury committed before a com¬ 
petent tribunal. The facts amply prove the perjury and its 
commission. The case was fully and fairly tried with a care¬ 
ful regard to appellant's rights. Accordingly, the judgment 
of the District Court should be affirmed. 
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The Issues Presented by the Indictment Restated. 

In any other case within the experience of counsel for 
appellant, it would be unnecessary to restate the issues of 
the case in a reply brief. In this case, however, in its brief, 
as at the trial, the prosecution ignores, obscures and con¬ 
fuses the simple issues presented by the indictment. It 
supplies facts that neither exist nor appear in the record. 
It mixes and blends part truths and part falsities into an 
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unrecognizable concoction, from which it seeks to distill 
something which will fill the void created by lack of evidence 
required by the indictment. 

Inasmuch as these tactics succeeded in the court below 
and are repeated in the prosecution’s brief here, we feel 
constrained to restate the issues in this attempt to secure 
for this appellent the fair and judicial consideration of the 
matters contained therein, to which he, as an American 
citizen, is entitled, and which he has not yet received. 

The crime charged in this indictment is that appellant had 
suborned perjury, alleged to have been committed by one 
Lamarre, the perjuries alleged to have been suborned being 
specifically limited to three, described in the several counts 
of the indictment: 

(a) That Lamarre falsely testified Meyers had no finan¬ 
cial interest in or connection with the Aviation Elec¬ 
tric Corporation in the years 1940 to 1947. 

(b) That Lamarre falsely testified that a certain auto¬ 
mobile had been purchased for the use of Aviation 
Electric Corporation. 

(c) That Lamarre falsely testified that “redecoration 
and cost of redecoration ” of an apartment was a gift 
from himself. 

Obviously appellant could not legally be convicted of 
subornation of perjury unless it vras proved beyond any 
reasonable doubt, on legally admissible evidence, presented 
in open court, that Lamarre had committed the perjury de¬ 
scribed in the indictment. It cannot be claimed that appel¬ 
lant could be convicted of the subornation here charged 
on evidence that Lamarre made other false statements not 
described in the indictment. 

Likewise, appellant was not tried, or called upon, to meet, 
charges (1) that he received, properly or improperly, 
funds of a corporation owned by him or anyone else; (2) 
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that he was a war profiteer; (3) that he misused his official 
position as a General in the Army of the United States to 
get business for a corporation to make secret or illicit 
profits; (4) that he was guilty of committing any other 
statutory or common law offense. He cannot legally be 
convicted of any such charges under the guise of suborna¬ 
tion of perjury. 


I. 

Contentions and Methods of the Government With Respect 
to Proof of the Fundamental Issue of Perjury by 
Lamarre. 

Some of the clearest examples of the tactics to which we 
refer, appear as follows: Page 4 of appellee’s brief under 
the heading “Lamarre’s testimony before the Senate Com¬ 
mittee was perjured”. The opening sentence of the first 
paragraph of the government’s argument is true. It is, 
indeed, one of the Appellant’s contentions that the con¬ 
viction cannot stand because the evidence was legally in¬ 
sufficient to warrant finding of perjury by Lamarre before 
the Senate Sub-Committee. The next two sentences then 
proceed completely to mistate appellant’s position as fol¬ 
lows: 

“He contends that what w r as there said by Lamarre 
was true and correct and consequently not perjured. 
The evidence adduced at the trial, he submits, proved 
the truth of Lamarre’s testimony before the Commit¬ 
tee.” 

This misrepresentation of appellant’s position is re¬ 
peated on page 4, first paragraph under argument; page 
12, under the heading of subornation, in a discussion of 
corroboration (where corroboration is not required); and 
on page 20. 
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Having thus advanced, as major premises, contentions 
on behalf of appellant, which appellant does not make and 
has never made, the prosecution proceeds to “prove its 
case” by demolishing these fantasies of its own creation. 

It is difficult to believe that such palpable distortion is 
due to inadvertence, particularly when it conforms to a 
pattern distinguishable throughout these proceedings. 

In the first place, appellant’s contention is, and has been, 
that the transcript of Lamarre’s testimony} on October 4 
and 6 proves that the perjuries set forth in the indictment 
were not committed by Lamarre and that judgment of ac¬ 
quittal should have been entered for appellant on his mo¬ 
tion for this reason, if for no other. 

As to this contention, Lamarre either did or did not, on 
October 4th and 6th, before the Senate Sub-Committee, 
testify falsely that Meyers had no financial interest in or 
connection with the Aviation Electric Corporation, and 
that an automobile was bought by him for the use of the 
corporation. If he did not, appellant’s conviction on counts 
2 and 4 cannot be sustained. 

Likewise, Lamarre either did or did not testify that the 
transaction involving payment out of corporate funds for 
decoration to appellant’s apartment was a gift from him¬ 
self in such a way and under such circumstances as to make 
him guilty of perjury. If he did not, appellant’s conviction 
on count 6 cannot be sustained. 

We have referred to this position in appellant’s brief 
throughout (Main brief, pp. 24, 25, 12, 14, 15, 16, 18 and 
19) and argued it at length (Main brief, pp. 27 to 33 under 
Point I). Our succinct statement (Main brief, p. 28) that 

“we submit nothing further is required than a com¬ 
parison of the allegations of the indictment with the 
transcript of Lamarre’s testimony” 

becomes in the brief for appellee: 

“the evidence adduced at the trial, he submits, 
proved the truth of Lamarre’s testimony before the 
committee.” 
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1. Testimony relied upon by the prosecution in support of 
Lamarre 7 s perjury described in Counts 1 and 2. 

On page 5 of appellee’s brief, under the heading 
“2. Lamarre’s Testimony before the Sub-Committee”, 
are the references to Lamarre’s basic testimony before the 
Sub-Committee, which, it is apparently contended, support 
the allegation of perjury by Lamarre in Counts 1 and 2 of 
the indictment. We have repeatedly called upon the prose¬ 
cution to show any testimony by Lamarre to support the 
allegation of perjury described and limited by the indict¬ 
ment to false testimony that appellant had no financial in¬ 
terest in or connection with Aviation Electric Corporation 
during the years in question. 

The plain fact is that Lamarre was never asked whether 
or not Meyers had any financial interest in or connection 
with the Aviation Electric Corporation during the years in 
question. As noted in appellant’s brief, pages 6 and 7, he 
was asked: (( So you understood all of the time that for all 
practical purposes he (Meyers) owned the business, did 
you not?” and answered: (( That is right. 77 

His testimony in this and in other specific instances, and 
taken as a whole, support the contention obviously then 
being made by his interrogators that appellant did have 
financial interest in and connection with the Aviation Elec¬ 
tric Corporation during at least some of the years 1940 to 
1947. His testimony therefore was directly contrary to 
the allegation of perjury set forth in these counts of the 
indictment. 

The selected references to the transcript of Lamarre’s 
testimony on October 4 and 6 in appellee’s brief (pp. 5 to 
6) in no way alter the fact that the perjury alleged in the 
indictment was never committed. 
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2. Appellee’s attempt to sustain alleged perjury by 
Lamar re as to Counts 3 and 4. 

References to Lamarre’s testimony before the Sub¬ 
committee now relied upon to support the charge of per¬ 
jury by Lamarre as alleged in the indictment, namely, that 
he testified falsely that a Cadillac car had been purchased 
i for the Aviation Electric Corporation and for the use of 
the Aviation Electric Corporation, appears in a brief par- 
i agraph on page 9 of appellee’s brief. 

Lamarre never having testified in the manner alleged in 
this indictment, an attempt is made to lift a small part of 
! his testimony before the Sub-Committee and make it ap- 
i pear that the result fits within the four corners of the 
indictment. It simply cannot be done on any fair inter¬ 
pretation of Lamarre’s testimony (Appendix pp. 326 to 
332). Lamarre was never asked before the Sub-Committee 
anything about why, or for what purpose, the car was 
bought, or for whose use it was bought, and consequently 
never testified, falsely or truly, on this subject upon 
which counts 3 and 4 are based. The interrogators on Octo- 
< ber 4 and 6 were evidently attempting to show, the tran¬ 
script discloses, that the car was bought by appellant, at 
Lamarre’s request, paid for by company funds and some 
three years later sold to one Curnqtt by the Company, 
(Curnutt then being appellant’s father-in-law) all of which 
Lamarre asserted. 

No amount of argument can change the fact that the 
1 record is a complete vacuum on the matter alleged in the 
indictment. 

3. The attempt to support a finding of perjury as ascribed 
to Lamarre in Count 5 of the indictment . 

This matter is brushed off by two brief paragraphs under 
the heading “Testimony Before Senate” on page 10 of ap¬ 
pellee’s brief. 

We believe that the subject is adequately dealt with in 
i appellant’s brief (pp. 30 to 32) (and reference on page 8). 
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It presents a slightly different factual situation than that 
in the other counts, though legally it is the same. The 
perjury alleged against Lamarre here is that he testified 
falsely that the decoration was a “gift” from himself. 

The transcript discloses that Lamarre, under constant 
and persistent questioning by a group of lawyers, reluc¬ 
tantly adopted the term “gift”. Toward the close of the 
morning session of October 4th, he had been questioned in a 
general way (App. p. 190) (1) as to whether appellant 
had made any gifts to Lamarre or his wife during the 
period under discussion and had stated that he had re¬ 
ceived “Christmas gifts, yes”. He was then asked 
whether he (Lamarre) ever gave appellant any Christmas 
gifts and he answered in the affirmative, but he did not think 
of anything “more than $100. or so”. He did not then re¬ 
call (App. p. 191) anything else, but believed that he 
and his wife did give appellant a birthday gift at one time. 
These Christmas and birthday gifts certainly did not 
amount to “over $300. or $400.; just a small amount”. 
(App. p. 191). 

The questions and answers on the subject of gifts then 
end. The next two pages are devoted to a financial trans¬ 
action involving some $15,000 which Lamarre stated he had 
had with appellant with relation to some land, which trans¬ 
action was abandoned and the money returned to him. The 
$15,000, incidentally, was from company funds which La¬ 
marre stated he had “borrowed from the company” and 
was redeposited to the company account by him (App. 
p. 193). Thus ended an interrogation of Lamarre, the rec¬ 
ord shows, which had taken nearly three hours, and at 12:45 
the Sub-Committee recessed, and reconvened at 2 P. M. 
(App. p. 193). 

Immediately upon the commencement of the afternoon 
session (App. p. 194) Lamarre made the statement which 
consumes one of the two paragraphs devoted to this sub¬ 
ject on page 10 of appellee’s brief. In substance, this 
statement is that he wished to amplify his testimony of 



8 


the morning, apparently to include the decoration trans¬ 
action, since there had been a great deal of stress laid in 
the morning session “on what you call gifts to General 
Meyers” and he did not consider this a gift at that time. 

Attention is called to the references in the next para¬ 
graph in appellee’s brief which there are given to pages in 
the transcript of testimony and which appear in our Appen¬ 
dix respectively at page 195 (where the witness is con¬ 
stantly interrupted when attempting to explain the trans¬ 
action) ; p. 196 (where he is pressed by three different inter¬ 
rogators at once); p. 303 (where he stated that the amount 
involved was first charged on the corporation books as a 
business expense and later, oil his instructions, charged to 
his salary account); p. 304 (where in response to a leading 
question he gives quite a different version of the transaction 
and states that it was one in which he used a corporate 
check to pay for a personal debt); p. 306 (where he states 
that the bill for the decoration was made out to the com¬ 
pany), and p. 307 (where he states that he told the decora¬ 
tor that he would take care of the bills and that he does not 
believe that he disclosed to the other directors that he was 
making a personal payment of $10,000 and setting it up on 
the books of the company as a sales expense of the com¬ 
pany). 

Following are some of the references in the transcript 
on this subject which are completely ignored by the prose¬ 
cution: App. p. 197, where Lamarre reiterates that he 
had not considered the transaction as a gift in the dis¬ 
cussion of Christmas and birthday gifts, because “we were 
talking in terms of gifts and when a gift 1 think of some 
item that you give the man * * * as more or less a return 
for all of the things he had done for me in the past”; pp. 198 
and 199 with reference to the bills from the decorator; pp. 
202 to 203 wherein it is clearly set forth that the payment 
of $10,000 was made by two company checks; p. 206 where 
he testified that the $10,000 was charged to his salary ac¬ 
count in 1941; p. 208 where he is asked and states after 
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explanation as to why he should “give” $10,000 to a friend; 
p. 210 where an attempt is made to make him state that he 
forgot the $10,000 and where he does finally state that he 
did not remember in the morning session; p. 212 where he is 
further pressed for “any other transactions now that you 
want to say were a gift”; and the other references cited in 
appellant’s brief, p. 31. 

Without further repetition it is clear that were La- 
marre being tried for perjury consisting of a false state¬ 
ment that “the aforesaid redecoration and cost of redec¬ 
oration of the said apartment” was a gift from himself, he 
could not possibly be convicted in the face of the transcript 
of his testimony. 

Cases cited on pages 32-33 of appellant’s brief fully sup¬ 
port our contentions in this respect as to each of the three 
descriptions of alleged perjury by Lamarre in this indict¬ 
ment, by which the prosecution is bound. In addition, we 
wish to note the high degree of certainty required to jus¬ 
tify a finding of perjury, which is well illustrated in the 
definitions appearing in Burdick: “Law of Crime”, 1946 
ed. Yol. 7, Ch. 18, Sec. 321 at page 478. 


II. 

Contentions in Appellee’s Brief on the Competency of the 
Committee Before Which the Alleged Perjury of 
Lamarre was Committed. 

1. Appellee's contentions relative to Senate Resolutions. 

In the discussion of this subject, beginning on page 12 
of appellee’s brief and continuing onto page 13, occurs an¬ 
other striking example of the tactics to which we have ad¬ 
verted. Appellee states that Resolution No. 71 (which ap¬ 
pears in our App. p. 112) creating the original Committee, 
contains the provision that the Committee is to continue 
during the “77th and succeeding Congresses”—which is 
true. Appellee’s brief then states in the next sentence that 
each of the three succeeding Congresses specifically con- 
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tinued the authority of the Committee—which is true with 
certain limitations. What the appellee neglects to point 
out is that the continuation of authority for “succeeding 
Congresses” was specifically omitted from Senate Resolu¬ 
tion No. 6 (78th Congress) (App. p. 107) agreed to Jan¬ 
uary 25, 1943, that the authority conferred by Senate Res¬ 
olution 71, 77th Congress, therein renewed, is continued 
only “during the sessions, recesses and adjourned periods 
of the 78th Congress,”* and that Senate Resolutions 55 
(79th Congress) (App. p. 109) and No. 46 (80th Congress) 
(App. pp. 110-111) likewise renew the authority conferred 
by Sen. Res. No. 71 through the existence of their respec¬ 
tive sessions only. 

Thus the action and the expressed intent by three suc¬ 
cessive Senates, omitted from the discussion by appellee’s 
brief, either intentionally or inadvertently, completely de¬ 
molishes the prosecution’s argument relative to the legal¬ 
ity of a committee of ten members, commencing in Janu¬ 
ary, 1943, and extending to the present time. This is the 
period with which we are concerned. 

Defendant’s Exhibit No. 17, Certificate of the Secretary 
of the United States Senate (App. pp. 333 to 340) shows 
all of the appointments or purported appointments to this 
Committee from the time of its formation by Resolution 
No. 71 in 1941 through February, 1948. Transactions oc¬ 
curring in the 78th Congress appear on Appendix page 
336. The appointment of Senator Ferguson ox January 
28, 1943, appears as follows: 

“The Vice President appointed Mr. Ball and Mr. 
Ferguson as members of the Special Committee to In¬ 
vestigate the National Defense Program, created by 
Senate Resolution 71 (77th Cong.) as extended during 
the Seventy-eighth Congress by Senate Resolutions 6, 
agreed to January 25, 1943, vice Hon. Joseph H. Ball 

* See also Congressional Record January 25, 1943, p. 331, wherein it is 
noted that Senate Resolution No. 6 is reported with an amendment, p. 1, 
line 7, to strike out “and succeeding Congresses’’ and to insert the word 
“Congress” agreed to as amended. 
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and Hon. Clyde L. Herring, respectively, whose terms 
as Senators had expired.” 

It is therefore wholly unnecessary for appellant to sug¬ 
gest, as intimated on page 13 of appellee’s brief, “which 
members would thus be stricken”—referring to the excess 
over seven. At the time of Senator Ferguson’s appoint¬ 
ment to the full committee, the membership of seven, pro¬ 
vided for by Senate Res. No. 71, as renewed, was complete. 
Since there was no vacancy and no such position to be 
filled at the time of his attempted appointment, Senator 
Ferguson, furthermore, could not become a de facto mem¬ 
ber of the committee. (United States v. Royer , 69 L. Ed. 
1011, 1013; 26S U. S. 394, 397), and the same barrier pre¬ 
vents appointments attempted subsequently when there 
were already seven members duly appointed. 

The Senate of the 78th Congress, deliberately and spe¬ 
cifically removed any bases for serious argument as to 
continuing effect of Resolution 71 of the 77th Congress in 
succeeding Congresses. On January 25,1943, Senate Reso¬ 
lution No. 6 of the 78th Congress renewed what it said it 
did, and nothing more, to wit: “The authority conferred 
by S. Res. 71, 77th Congress.” This was a seven member 
committee, and neither the 78th, the 79th, nor the 80th Con¬ 
gress saw fit to increase it. 

Due to causes beyond control of appellant’s counsel, the 
Senate Resolutions do not appear in consecutive order in 
the Appendix. For the convenience of the Court therefor, 
we here set forth the Resolutions with Appendix page ref¬ 
erences. A glance at the texts of Resolutions 6 (1943), 55 
(1945), and 46 (1947)—the authorizing resolutions—will 
quickly dispose of the contention, apparently being made, 
(brief for appellee, page 16) that the object of all of them, 
commencing with the 78th Congress u obviously was to make 
orderly provision for budgetary and bookkeeping purposes 
(Italics ours) The sweeping assertion to the effect that 
later resolutions of succeeding Congress were unnecessary 
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1 to continue the life of the Committee (which must include 
Resolutions 6, 55, and 46) is scarcely worthy of comment. 


Appendix 

Resolution Page No. 

1941 

No. 71 (77th Congress First Session) Creating the 112 

Seven Man Committee to 113 

No. 146 (77th Congress, First Session) Raising the limit 
1 of expenditures of the Committee 105 

No. 175 (77th Congress, First Session) Increasing by 
1 three additional Senators “not more than two 

of whom shall be from the same political party” 
the Committee created by Resolution 71 393 

No. 288 (77th Congress, Second Session) Increasing ex¬ 
penditure of the Committee 106 


1943 


1 No. 6 (78th Congress, First Session) Expressly con¬ 

tinuing the authority conferred by Res. 71 dur¬ 
ing the sessions, recesses and adjournment 
periods of the 78th Congress 107 

1 No. 146 (78th Congress, First Session) Increasing the 

expenditures of the Committee 107 

1 No. 235 (78th Congress, Second Session) Again increas¬ 
ing expenditure limit for the Committee 108 

1 No. 319 (78th Congress, Second Session) Again increas¬ 
ing the expenditure limit and containing a pro- 108 
vision relative to employees and 109 


1945 

No. 55 ( 79th Congress, First Session) Continuing the 

authority conferred by S. Res. 71, 77th, Con¬ 
gress (and naming all subsequent resolutions ex¬ 
cept 175) during the sessions, recesses and ad¬ 
journment periods of the 79th Congress 109 

1947 

No. 46 ( 80th Congress, First Session) Continuing the 
authority conferred by S. Res. 71 and naming all 
subsequent resolutions except 79, with certain 110 
limitations therein stated and 111 
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2. Appellee’s contentions as to legality of appointments of 
Sub-Committee by the Chairman of the full Commit¬ 
tee and the presence of a Quorum on October 4 and 6. 

- In substance, appellee’s brief, page 15, takes the position 
that the group, before which the allegedly perjured testi¬ 
mony of Lamarre was given, was clothed with complete 
legality by the testimony of the witness Rogers to the effect 
that the committee chairman had purported to appoint 
other sub-committees and the testimony of Senator Brew¬ 
ster, who frankly and honestly admitted that he alone had 
purported to appoint not only the chairman but all the 
other members of this sub-committee without committee ac¬ 
tion, to the same effect. Appellee’s brief, page 17, then 
proceeds again to misstate our position and asserts: “Ap¬ 
pellant complains that on one of the days_a quorum was 

not present.” (Italics ours.) Reference to appellant’s brief 
makes sufficiently clear, we believe, our contention urged 
throughout that on neither October 4 nor October 6 was a 
duly authorized sub-committee present to make the group 
of interrogators a competent tribunal within the meaning 
of a criminal statute. 

Since the attitude of the prosecution, now reasserted in 
the brief, received the full approval and reinforcement of 
the court below, (see remarks of trial judge, App. pp. 
360-361, in “explanation” of denial of defendant’s requests 
for Instructions Nos. 51 and 52. “. . . unless some mem¬ 
ber present raises the objection that there is no quorum, 
no one else may raise that objection and the proceedings 
are valid” (App. p. 360) and “Yes, but the Court holds 
that it is not open to any one but one of the members pres¬ 
ent to raise the objection of no quorum, and that objection 
must be raised at the time.”) we venture the reminder 
that there are some fundamental rules by which Congress 
and Congressional Committees must abide when rights of 
individuals are concerned. The Supreme Court of the 
United States has not hesitated to state and enforce them 
when occasions have arisen. 
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In United States v. Baltin, 144 U. S. 5 (1891), the Su¬ 
preme Court held that, even with respect to rule-making 
powers constitutionally placed in its exclusive domain, Con¬ 
gress “may not by its rules ignore constitutional restraints 
or violate fundamental rights.’’ 

Although, -when that opinion was written, Congress had 
been in existence for more than one hundred years, the 
court found little direct precedent for its rulings. No better 
tribute to the restraint and conscientiousness in this respect 
to the long line of American Congresses can be paid than 
to note that it has seldom been found necessary to present 
for judicial determination points such as these. Although 
the first congressional investigation occurred in 1792, it was 
not until 1881 (in the case of Kilbourne v. Thompson, 103 
U. S. 168) that a question concerning Congress’ inquisi¬ 
torial powers was determined by the Supreme Court of the 
United States. 

In the Ballin opinion at page 7, due to lack of direct 
precedents, the Supreme Court finds it necessary to draw 
upon decisions concerning actions of trustees and directors 
of private corporations and minor legislative bodies hold¬ 
ing that the principles are the same. 

The court, quoting from Dillon’s Municipal Corporations 
holds it to be the law of the land that: 

“. . . Not only where the corporate power resides in 
a select body, as a city counsel, but where it has been 
delegated to a committee or to agents, then in the ab¬ 
sence of special provisions otherwise, a minority of 
the select body, or of the committee or agents, are 
powerless to bind the majority or do any valid act.” 

And more recently in the case of United States v. Smith, 
286 U. S. 6 (1932), the Supreme Court of the United States 
in an opinion by Mr. Justice Brandeis, did not hesitate, 
when substantial rights were involved, to overrule the Sen¬ 
ate of the United States in the construction of one of its 
own rules. This opinion also contains language which is 
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pertinent here and which demolishes contentions made by 
the prosecution in the instant case. At page 32, the court 
said: 

“As the construction to he given to the rules affects 
persons other than members of the Senate, the ques¬ 
tion presented is of necessity a judicial one.” 

Neither the Ballin nor the Smith case involved rights so 
substantial as that of the liberty of an individual. The 
Ballin case went up to the Supreme Court upon a question 
of the amount of custom duties to be paid by an importer. 
The Smith case was concerned with the matter of an ap¬ 
pointment to a public office by the Chief Executive and the 
right asserted by the Senate to withdraw its advice and 
consent once given. 

m. 

Discussion Under the Heading “Senate Committee Counsel 
Properly Permitted to Summarize Testimony” (Ap¬ 
pellee’s Brief Page 21). 

As is made clear in appellant’s brief, the “summariza¬ 
tion ” by the witness Rogers in direct examination, of La- 
marre’s testimony of October 4 and 6, was vitally different 
from what the transcript of testimony showed Lamarre had 
testified to, and indeed considerably different when the wit¬ 
ness was cross-examined by defense counsel with the tran¬ 
script of Lamarre’s testimony in his possession. The “sum¬ 
marization” by Rogers in his direct testimony made it ap¬ 
pear that Lamarre’s testimony before the Senate Sub-Com¬ 
mittee could be fitted into the three allegations within the 
indictment. The transcript of testimony showed that it 
could not. 

The prosecution now states (appellee’s brief, p. 21) that 
it introduced Rogers’ testimony “in summary form at the out- 
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set of the trial so that the jury would he able better to rec¬ 
ognize its essential falsity as evidence was introduced to 
prove this.” (Italics ours) This jargon of words means 
only that the prosecution wanted the jury to understand 
that Lamarre had testified to fit the allegations in the in¬ 
dictment—which was not true. The government at this 
point was not engaged in proving the “essential falsity” of 
Lamarre’s testimony. It was proving by a “summary” 
what the testimony, which it later would claim to 
be false, actually was. With the transcript of that 
basic testimony, in its possession, to which access 
has been denied appellant, the prosecution was fol¬ 
lowing a policy which can only be explained on the 
hypothesis that it was determined to try everything that it 
could get away with in order to convict this appellant. The 
United States Attorney by no means freely offered to intro¬ 
duce “the actual transcript later” as it would appear in ap¬ 
pellee’s brief. The answer to the Court’s first question rela¬ 
tive to this transcript was not that the government was 
going to introduce it. The answer was evasive. The 
transcript was only referred to upon strenuous objections 
by defense counsel to the “summarization”. The Court 
then stated to the United States Attorney (App. p. 33): 

“I assume you are going to offer a transcript of 
Lamarre’s testimony.” 

The answer was: 

“It will be available, Your Honor, but this witness 
was present and heard his testimony.” 

And later on: 

“It is anticipated that the transcript will be in evi¬ 
dence.” 

(See also App. pp. 35, 36 and 37). 

The decision of Brzezinski v. United States, 198 F. 65 
(C. C. A. 2d Circ. 1912), is no authority whatsoever for such 
a practice as this. In that case the court stenographer who 



17 


liad taken the pertinent testimony was called to the witness 
stand and produced the transcript. The defendant, as the 
Court said, “for some mysterious reason” objected to tes¬ 
timony by the stenographer that he had “transcribed cor¬ 
rectly the notes in question”. The transcript was admitted 
in evidence, but because such a question had been raised, an 
Assistant District Attorney was permitted to testify to the 
substance of the testimony. The Court upheld the admis¬ 
sion of this testimony in accordance with a rule generally 
accepted under such circumstances and stated that the de¬ 
fendant’s objection advanced on the appeal that it was 
error to admit the transcript because it was not shown to 
be accurate, was without merit, since the defendant himself 
had objected to the proof that it was accurate. Indeed, the 
Brzezinski case states the proper procedure for which we 
have contended, as follows: 

“The first fact for the government to grove was the 
giving of testimony as alleged in the indictment . It 
called the stenographer who had taken the notes.” 
(Italics ours) 

In Venlinio v. United States, 276 Fed. 12 (7th Circuit, 
Illinois, 1921), the Court held that a transcript of testi¬ 
mony was “the best evidence by which such facts could be 
proved (Italics ours) 

Our position was and is, of course, quite the contrary to 
that again stated on our behalf by the prosecution in its 
brief (p. 22) “it is not suggested that Rogers’ statements 
were not a fair summary of Lamarre’s testimony.” The 
record speaks for itself on this point. Our contention is 
that the tactics here resorted to have never been permitted 
by any court within our knowledge, are unworthy of the 
government of the United States, and standing alone—if 
there were no other reason—would be a ground for reversal 
of this judgment. 
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IV. 

Contentions Under Headings “Statements of Prosecution 
Were Proper”, Brief for Appellee, p. 22, and “Court’s 
Charge Correct”, Brief for Appellee, p. 26. 

The case of Tloeppel v. United States, 66 App. D. C. 71, 
(cited in appellee’s brief, page 25) similarly, is no authority 
rule of law everywhere followed, and is no authority what¬ 
soever for the proposition that the prosecution will be per¬ 
mitted to argue as an answer to legitimate and proper argu¬ 
ments advanced by a defendant, that if the offense had not 
been committed, “we would not be here today.” No au¬ 
thority can be found for such a proposition, which is 
another way of saying that if defense counsel has the temer¬ 
ity to suggest that the offense alleged in an indictment has 
not been proven, the presumption of innocence is destroyed 
and the prosecution may then argue with the court’s ap¬ 
proval that the fact that the defendant was indicted and is 
being tried is in itself proof of guilt. 

The case of Ballard v. United States, 152 F. (2d) 941, 
(cited in appellee’s brief, page 25) similarly is no authority 
whatsoever that the prosecution in an argument to a jury 
may seek to frighten the jury into a verdict of guilty by 
holding before it the specter that if a verdict of not guilty 
is returned the community will “have perjury and subor¬ 
nation running amuck” and that with such a verdict “you 
might as well close up your courts”. 

With respect to the conduct of the trial, the cases cited 
in appellant’s brief, (p. 48) we believe, dispose of appel¬ 
lee’s contention in its brief (pp. 26 to 27), and we wish par¬ 
ticularly to emphasize the case of Sunderland v. United 
States, 19 F. (2d) 202, where the prosecution and the con¬ 
duct of the trial seems to have followed much the same pat¬ 
tern as that in the instant case, together with the opinions 
of this Court in the cases there cited by us, in which this 
Court has consistently demonstrated its determination to 
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protect the right of every defendant, regardless of who he 
is and what he is, to a fair and impartial trial. 

Respectfully submitted, 

Amen, Bushnell, Butler & Hardy, 
1025 Connecticut Avenue, N. W., 
Washington 6, D. C., 

' Attorneys for Appellant, 

Robert T. Bushnell, 

Russell. Hardy, 

Smith W. Brookhart, 

Of Counsel. 


f 



